WAR, WEALTH AND INFLATION 
SAVINGS BANKING IN WARTIME 


PROPERTY CONSCRIPTION 
The Real Danger - - - 
Toward Business Socialization 
To Assure Cooperation - - = - 
Industry Need Not Be Conscripted 


TRUSTEESHIP AND THE LAW 
Report of Probate and Trust Law Divisions 
American Bar Association Convention 


Trust Investments, Decisions, Legislation and Literature — 











ead es meet ee Md 


RE ae Se hors 


TRUSTS and ESTATES 


formerly 
TRUST COMPANIES 


A MONTHLY MAGAZINE DEVOTED TO THE INTERESTS OF FIDUCIARIES 
Founded 1904 by C. A. Luhnow 


VOL. 71 SEPTEMBER, 1940 


Articles 


WAR, WEALTH AND INFLATION 
DR. MARCUS NADLER 


SAVINGS BANKING IN WARTIME 
ALFRED J. CASAZZA 


PROPERTY CONSCRIPTION—A SYMPOSIUM 
A. P. GIANNINI, FREDERIC R. COUDERT, C. A. DYKSTRA, 
CHARLES R. HOOK 


TRUSTEESHIP AND THE LAW ‘ 
Report of Probate and Trust Law Divisions, American Bar finden 
Going Businesses as Trust Investments—Clarence D. Cowdery 
Original Investments—Harrison Tweed 
Accounting by Guardians—William M. Winans . 
Extra Domiciliary Death Taxes—Joseph F. McCloy 
Recent and Pending Trust Legislation—Ralph H. Spotts 
Why Common Stocks for Trust Funds?—C. Alison Scully 
If Common Stocks—Lee C. Bradley, Jr. . ‘ > 
Legal Aspects of Bond Investments—R. M. Remick 
Rigidity in Investment Standards—J. C. Cooper, Jr. 
Fiduciary Law in the Making—Walter W. Land , 
Real Property as a Trust Investment—Mayo A. Shattuck . 
Legal Aspects of Mortgage Investments—Fritz A. Nagel 


Current News and Discussion 


Will It Be There Tomorrow ?—Editorial 
KIRKBRIDE’S COLUMN 

FORUM ‘ 
Trust Institutions ™_ the a nr 


Regular Features 


Booklet Shelf . 

Current Trust and Probate a 
New Business . : 

FIDUCIARY DECISIONS 

Personnel Changes . 

Wills of the Month . 


Index—Topical and Aiuctine . . 358 
Copyright 1940 Fiduciary Publishers, nie 


Published by FIDUCIARY PUBLISHERS, Inc., 50 East 42nd Street, New York. Tel. Vanderbilt 6-0310 
CHRISTIAN C. LUHNOW, Editor P. Puitip Lacovara, Legal & Asst, Editor 
JULES BACKMAN, Investment Editor EpGark G. CRISWELL, Business Manager 


Entered as second-class matter February 6, 1939, at the post office at New York, N. Y., under the Act of 
March 3, 1879. Additional entry at Paterson, N. J., July 28, 1936. 
Subscription, $5. 60 per annum; Canada, $5.50; Foreign, $6. 00; Single Copies, 60 cents 
Advertising rates on request Publisher reserves right to reject any copy 
TRUSTS and ESTATES is not to be considered as endorsing the views which may be advocated in signed articles. 





TRUSTS and ESTATES—Sept. 1940 


Executor : CusTODIAN OF SECURITIES : ‘TRUSTEE 


MANAGEMENT OF INVESTMENT PORTFOLIOS 


You are cordially invited to 


inquire about the services of 


City Bank Farmers 
cunnreneo xx L7USt COMpany 


Transfer Agent, Registrar, Trustee for Corporations 


Mortgage Management 


Head Office: 22 Witt1am Street, New York City 
Uptown Office: Mapison AVENUE AT 42ND STREET 


Brooklyn Office: 181 MoNnTAGUE STREET 


MEMBER FEDERAL DEPOSIT INSURANCE CORPORATION 





War, Wealth and Inflation 


DR. MARCUS NADLER 
Professor of Finance, New York University, New York City 


VERY war is a great destroyer of 

wealth and brings in its wake ser- 
ious problems to those who possess or 
administer wealth. Those, especially, of 
long duration and great intensity inevit- 
ably lead to an increase in public debts 
and in taxes which fall particularly on 
those who either earn large incomes or 
who derive substantial returns from 
their investments. 

In the conduct of war, governments 
divert productive manpower, raw mater- 
ials, transportation facilities, and other 
economic activities for which they must 
pay enormous sums, into war operations 
including the cost of upkeep of the fight- 
ing forces. The latter are no producers 
of wealth, but on the contrary, are the 
heaviest consumers of accumulated and 
currently produced goods. The value of 
war booty, reparations and of indirect 
economic advantages is problematical. 
The economic history of the years which 
followed the conflict of 1914-18 showed 
that in modern warfare, there is ulti- 
mately no victor. 

The wealth that is being consumed 
during a war has to be produced while 
the hostilities are on, except such part 
of the war materials as might be pro- 
duced in the preceding years or pur- 
chased abroad with accumulated wealth. 

Wars are financed to some extent by 
increasing the tax burden on the people 
and predominantly through borrowing 
in one form or another. The latter 
means that the payment of a part of 
the cost of the war has been postponed 
indefinitely. Where the debt increases 
rapidly and particularly where the war 
is financed through the issue of paper 
money or the sale of obligations to the 
banks, it soon leads to a debauch of the 
credit and currency system of the coun- 
try, inevitably followed by a sharp rise 
in commodity prices. This is termed in- 
flation, which not only destroys the liq- 
uid wealth but also undermines the eco- 
nomic, social, and political. foundation 


of the country where it occurs. Infla- 
tion is particularly dangerous to wealth 
because there is really no way for the 
individual to protect himself against it. 
In fact, the sole protection against in- 
flation is to prevent its occurrence. 


The Heavy Burden of Debt 


N contrast to the economic conditions 

which prevailed on the eve of the 
war of 1914-18, the present European 
conflict broke out at a time when the 
world at large was financially exhaused. 
In most countries, except those where 
the debts have been wiped out by infla- 
tion, the government debt burden in- 
curred during the last war was still very 
great. In practically all countries, in- 
come taxes and indirect taxes were sub- 
stantially higher than they were prior 
to the outbreak of the first World War. 
In some countries, and particularly in 
the United States, debts and taxes were 
raised substantially during the period 
of depression. The new emergency thus 
found the world at large not only bur- 
dened with debts and taxes accumulated 
and raised respectively during the last 
war but also materially weakened by the 
effects of the depression. It is, there- 
fore, quite obvious that the increased 
unproductive expenditiures by govern- 
ments all over the world financed by 
sharp increases in public debts and by 
a substantial broadening of the tax in- 
cidence, increase in tax rates, and the 
introduction of new kinds of taxes are 
bound to have a very material, adverse 
effect on both savings and income. 


Wealth Under the “Isms” 


HE present war in Europe differs 
materially from’ those which rav- 
aged Europe regularly during the nine- 
teenth and the first quarter of the twen- 


tieth centuries. It is not so much a 
question of hegemony over Europe as a 
question of ideology, as to form of gov- 
ernment and economic system. 
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The Fascist and Nazi regimes have 
their spiritual origin in the Russian 
revolution which destroyed the democra- 
tic form of government and the system 
of free enterprise. Both of these re- 
gimes are inimical to wealth and where 
totalitarian dictatorship has come to 
power, accumulated wealth has suffered. 
To be sure, in the totalitarian countries 
such as Germany and Italy, wealth was 
not confiscated and nominally the share- 
holders are still the owners of their cor- 
porate enterprises. The control over the 
wealth, however, is to a large extent 
in the hands of the government. Divi- 
dend and interest rates are limited and 
the various taxes—direct, indirect, and 
“free contributions” to the governments 
and parties — make heavy inroads on 
those who have wealth. Establishment 
of new and liquidation of unprofitable 
enterprises is subject to governmental 
approval. The military and bureaucra- 
tic armies are a constant and effective 
drain on the wealth of the people, since 
current production, despite long hours of 
labor and reduced consumption, does not 
suffice to support them. 

Under present conditions, it is impos- 
sible even to outline what may take 
place economically on the Continent of 
Europe. One thing, however, is certain; 
the old order in Europe which stood at 
least in some countries for the democra- 
tic form of government and free enter- 
prise is gone, and a new order is aris- 
ing. What this order will be is un- 
known. But that it will be inimical to 
accumulated wealth, that it will mater- 
ially increase the powers of the govern- 
ment over business and over the money 
and capital markets, cannot be doubted. 


Billions on Billions 


HIS article is not so much concerned 

with what will take place in Europe 
but rather with what may happen to 
wealth and income in the United States, 
assuming that this country will not be 
involved in actual warfare. This as- 
sumption is basic, because under modern 
conditions the declaration of war of 
necessity would mean the complete mobil- 
ization not only of the manpower of a 
country but also of its industrial plants 
and its wealth. 
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Even before the present emergency 
arose, necessitating a rearmament pro- 
gram unprecedented in peacetime, the 
cost of government in the United States 
was very high. Total expenditures of 
the government increased from $3,994,- 
152,000 during the fiscal year 1929-30 
to $9,537,000,000 during the fiscal year 
1939-40. The gross public direct debt 
of the country rose from $16,185,308,- 
299 on June 30, 1930 to $42,967,000,000 
on June 30, 1940 and in contrast to April 
5, 1917, the eve of the entrance of the 
United States into the war, when the 
total gross debt of the United States 
amounted to only $1,281,969,000. The 
fully guaranteed debt amounted to an- 
other $5,552,000,000 at the end of June 
1940. 

To meet this tremendous increase in 
expenditures, at least partly out of rev- 
enues, taxes had to be raised, and the 
tax burden fell particularly on those with 
large incomes. Not only were the taxes 
on current income but also death duties 
were raised, which inevitably leads to 
a material reduction of inherited wealth. 
Our rearmament program, unless Eur- 
ope soon returns to sanity and a general 
disarmament program is adopted, will 
run into billions of dollars, and it would 
not be surprising if armament expen- 
ditures for the next five years were to 
exceed twenty billion dollars. 

In the past, the destruction of wealth 
and the sharp increase in the public debt 
of governments brought about an in- 
crease in interest rates, which, at least 
to some extent, compensated individual 
investors for the general increase in the 
cost of living which follows war and 
destruction. At present, however, the 
powers of the government over the mon- 
ey market are so great that they are 
practically in a position to fix the rate 
of return on government securities 
which, in turn, determines to a large 
extent the yield on all other high-grade 
bonds. 

In Germany, in spite of the tremen- 
dous sums spent for war preparation, 
the rate of interest has decreased. Great 
Britain is financing the war on a 3 per 
cent basis, Canada on a 3% per cent 
basis. It is almost certain that if the 
United States should be involved in an 





emergency, our government could fin- 
ance the war at a rate lower than 3 per 
cent. As far as can be visualized, the 
huge public debts with their recurrent 
refunding operations and the need for 
further military expenditures almost pre- 
clude a material increase in interest 
rates. 


Danger Signals 


N addition to all these dangers which 

confront the investor as well as the 
administrator of wealth, there is the 
spectre of inflation. This danger is not 
imminent because of the large number of 
unemployed, the unused plant capacity 
and the surplus of a number of commodi- 
ties. It would be erroneous to say that 
inflation in the sense of a sharp rise in 
commodity prices is inevitable. How- 
ever, in view of the huge amount of idle 
funds in the country, the large volume 
of deposits, and the tremendous public 
debt, one cannot brush aside this possi- 
bility. 

The foundation for inflation has al- 
ready been laid. There is, in the first 


place, the huge budgetary deficit of the 
past ten years, and large deficits may be 


expected for the next few years. The 
volume of excess reserve balances is en- 
ormous and constantly increasing. Net 
bank deposits are larger than ever before 
in the history of the nation and are con- 
stantly increasing. In case of an emer- 
gency, the situation would be further 
aggravated. On the one hand, millions 
of Americans now engaged in productive 
work would be drafted for military ser- 
vice. Other millions would be engaged 
in the production of war materials, re- 
ceiving fairly high wages, but not pro- 
ducing any commodities destined for con- 
sumption. Under such circumstances one 
can visualize a shortage of certain types 
of commodities accompanied by a sharp 
increase in the purchasing power of the 
people and a sharp rise in commodity 
prices. 


To be sure, inflation does not destroy 
real wealth, such as land, buildings, fac- 
tories, etc. It reduces or entirely wipes 
out, however, evidences of wealth such 
as bonds, bank deposits, etc. Inflation 
generally leads to a redistribution of 


247 


wealth at the expense of the creditor 
class and to the benefit of the debtor 
class. As the experience of the last war 
has shown, single individuals may pro- 
tect themselves against inflation. They 
may even profit by it. The national econ- 
omy of the country as a whole, however, 
suffers, becomes exhausted, and can be 
restored only with heroic efforts and 
great sacrifice. Inflation is probably the 
greatest economic curse that can befall 
a nation. Inflation in the sense of a 
sharp rise in commodity prices, if it 
should arise, would further complicate 
the problems which confront those who 
own or administer wealth. 

It is often stated that wealthy indi- 
viduals are among the most active war- 
mongers, because they benefit from wars. 
Nothing is farther from the truth. 
Wars, particularly modern wars, are 
great destroyers of wealth. They create 
new burdens in the form of debts in- 
curred for prosecution of war which 
must be serviced out of taxes; they im- 
pose on the taxpayers an army of vet- 
erans with their claims for bonuses, free 
hospitalization, and pensions; they bring 
in their wake social unrest which, as 
always, handicaps private initiative and 
the possibility of accumulating wealth. 


Ay, 
A 


\ 





Effect of the Present War 


O matter from what angle one views 

the situation, the present war can- 
not but adversely affect wealth. In the 
countries ravaged by war, a great deal 
of property has been destroyed, and gov- 
ernments will not be in the same posi- 
tion as after the last war to make even 
partial restitution for the losses. In 
Great Britain, the Magna Carta, the 
forebear of democracy and freedom, has 
been suspended. In the United States, 
too, the increased expenditures for na- 
tional defense will impose additional bur- 
dens on the population in general. An 
ever increasing amount of the industrial 
energies and resources of the country 
will have to be diverted to the produc- 
tion of goods which, while absolutely 
essential in a world in which national 
integrity is no longer deemed protected 
by respect for international treaties and 
traditional rights, do not enter into the 
stream of consumption and cannot be 
considered as wealth by a peace-loving 
nation. 


Taxes in the United States have al- 


ready been raised, and new burdens may 


be imposed. It makes no difference in 
this respect whether or not there is a 
change in Administration. It is safer 
and saner to put national defense as far 
as possible on a pay-as-you-go basis and 
to tax the present generation for the pro- 
tection of its way of living than to ac- 
cumulate huge debts which either lead 
to price inflation with the consequent 
impoverishment of the middle class, the 
backbone of every country, or postpone 
the day of payment to future genera- 
tions. 


What Can the Individual Do? 


HE first conclusion that the individ- 

ual must draw is that there can be 
no safety of individual property unless 
the country as a whole is safe. At pre- 
sent, when might dominates right, the 
individual in the United States can feel 
safe only if the country is strong and in 
a position to ward off any foreign in- 
vasion. Rearmament in the United 
States, therefore, is essential not only 
to the nation as a whole but to the in- 
dividuals who comprise it. Irrespective 
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of the amount of wealth which they 
may have, they should willingly contri- 
bute their share to strengthen the na- 
tional defense. It is better to retain 
a portion of one’s wealth and be sure 
that this portion is safe than to hold 
onto everything and live in constant fear 
that this may all be lost. 


National military defense is an insur- 
ance premium the individual must pay 
in a world in which military invasion 
has become a contingency, just as police 
protection is a premium to insure against 
civil disturbances. With it must come 
the unbending determination of every- 
one to work for the maintenance of dem- 
ocratic principles and free enterprise. 
These two principles assure that the in- 
dividual will be permitted at least to 
enjoy and control what he possesses. The 
maintenance of democracy and free en- 
terprise is basic to wealth. Where these 
principles are surrendered or forfeited, 
wealth becomes meaningless. 


The Need of Vigilance 


NDER the present rapidly shifting 

circumstances, it is absolutely es- 
sential that every owner of wealth, large 
or small, familiarize himself as far as 
possible with the principles and funda- 
mentals that govern the movement of 
markets, stocks and bonds, and particu- 
larly that he should understand the eco- 
nomic machinery of the country. It is 
not sufficient merely to entrust one’s 
wealth to a well qualified fiduciary; it is 
also necessary to educate the benefic- 
iaries so that they may understandingly 
cooperate with those entrusted with the 
administration of wealth. Education as 
regards the working of the economic 
machinery, and as to the meaning of 
true democracy and free enterprise is 
thus the second essential toward the 
maintenance of wealth. 


It has long been the practice of Amer- 
icans to entrust the administration of 
wealth set aside for their beneficiaries 
to well qualified trust companies and to 
other financial institutions. This prac- 
tice, on the whole, has proven satisfac- 
tory. Often, however, the trustees are 
so hamstrung by legal provisions and by 
the stipulations of the deed of trust, 





that they can employ only relatively little 
initiative. At present, the instrument 
entrusting the administration of wealth 
to an institution should be so drawn 
that it gives the trustee considerable 
latitude in coping with changing condi- 
tions. 


The Silver Lining 


AR is one of the greatest calami- 
ties that can befall mankind. Aside 
from the loss of human lives and the 
maiming of human bodies, the loss of 
which can neither be repaired nor eval- 
uated, war destroys what is created in 
peace time, and the burden of recon- 
struction and rebuilding falls on almost 
everyone. For, after all, reconstruction 
means more retrenchment and sacrifice. 
Not too pessimistic a view, however, 
should be taken about the future. The 
natural resources of the country are 
vast; labor and capital are ample. As 
production increases, new wealth is 
created; the national income of the coun- 
try rises, and the revenues of the gov- 
ernment mount. The increase in nation- 
al income may be more than is needed 
for defense, so that there may be no 
decrease in the standard of living, nor 
too great an increase in the tax burden. 
Emergencies do not last forever. After 
they are over, the country will settle 
down to normal production. During the 
ten year period 1920-30, the debt of the 
United States Government was reduced 
by $10,000,000,000, and at the same time 
the tax burden was lightened. There is 
no real reason to doubt that the country 
could balance its budget and even com- 
mence a reduction of debt once the pre- 
sent emergency is over and the problem 
of unemployment is solved. 

War is the great destroyer of wealth, 
and the wealth so destroyed can be re- 
stored only through hard work and econ- 
omy on the part of the State as well as 
the individual. Wealth is created when 
the consumption of a country is smaller 
than the output. Based on the national 
resources of the United States, the full 
employment of labor and machinery 
would create a great amount of wealth 
and could, within a reasonably short 
period of time, make up the losses sus- 
tained during the past few years. 
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Opportunity in Latin-American 
Trade , 


Two fundamental facts underlie trade re- 
lations between the United States and Latin 
America. One is the general truth that all 
trade must be two-way in character. The 
other is the fact, already pointed out, that 
many products, particularly of South Amer- 
ica, are competitive with rather than com- 
plementary to United States products, and 
that the major trade of their producers 
therefore is with Europe. 


Three lines of approach may be suggest- 
ed. One is that increased standards of liv- 
ing everywhere in the hemisphere would ab- 
sorb more of the raw materials in which the 
surpluses exist. Greater industrialization 
would raise living standards in South Amer- 
ica, and improved roads and other com- 
munications would enlarge the internal 
trade. The United States, which has man- 
agement, technical ability and capital goods 
to export, can aid: productive economic de- 
velopment, and in the present situation op- 
portunities for sound capital investments 
and intermediate term loans, by the Export- 
Import Bank or private interests, are less 
likely to be overlooked than ever before. 


The second approach is the development 
in Latin America of new products not com- 
petitive with United States products, and 
expanded output of articles which we now 
draw from more remote sources. The 
number of commodities with possibilities for 
development is long, but the possible vol- 
ume with some exceptions is small, and pro- 
gress is slow. 


The third approach is to determine 
whether more Latin American products, al- 
though competitive with American agricul- 
ture or industry, could be admitted into this 
country without disrupting domestic pro- 
duction to an extent that would offset the 
general benefits. Closer economic relations 
must begin with larger imports from Latin 
America. The larger exports would follow. 


Natural and well-developed trade rela- 
tions can shift only gradually and in re- 
sponse to careful and mutually sympathetic 
effort. But if the American nations ap- 
proach the problem in that manner they 
unquestionably will find that they are deal- 
ing not merely with a possibly critical sit- 
uation, but with a great opportunity. 


From National City Bank of New York Letter, 
September. 
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RESPONSIBLE SERVICE 
IN MATTERS OF TRUST 


Fiduciary work is a major concern at The Northern Trust 
Company. The completeness of organization—the modern 
methods which have been developed—the seasoned per- 
sonnel—all reflect the importance which is here attached 
to trust problems and procedures. Probate, estate manage- 
ment, corporate trusts, are all cared for with equal eff- 


ciency. This Chicago institution will welcome your inquiry. 


THE NORTHERN 
TRUST COMPANY 


50 SOUTH LA SALLE STREET, CHICAGO 


Member Federal Deposit Insurance Corporation 





Savings Banking in Wartime 
Investment Necessities Today 


ALFRED J. CASAZZA 
Vice President, Savings Banks Trust Company, New York 


AR goes on abroad and preparation 

for war at home. Fourteen billion 
dollars of appropriations and contract 
authorizations by Congress to build and 
arm a mighty American military estab- 
lishment mean a further heightening of 
the mountain of Federal debt. The Gov- 
ernment needs to borrow and to tax; the 
individual needs to work and to save. 


Nations at war, or nations feverishly 
re-arming like the United States, depend 
upon the savings of the country to fur- 
nish the sinews of war—the means of 
paying the cost of mobilization, main- 
tenance and armament. Borrowing by 
the Treasury moderates an otherwise 
immediately crushing tax burden. The 
money borrowed must be repaid even- 
tually by savings; else the result is ram- 


pant inflation which impoverishes the 
whole population and leaves the country 
economically and financially prostrated. 


War conditions affect the income of 
large classes of people and their ability 
and willingness to save. Thrift requires 
work, will-power, self-restraint and fore- 
sight; the very qualities required to 
maintain the welfare of the nation, just 
as of the individual. Savings are wealth 
available (like an electric storage bat- 
tery) for supplying the power to keep 
the machinery of civilization recreating 
human and material values wrecked by 
war. Savings are no less vital after the 
termination of war when governments 
borrow to spend for re-employment and 
for reconstruction. 


Public-spirited individuals, govern- 
ments and savings organizations are 
keenly aware of the need for thrift. 
Savings institutions provide a century- 
old mechanism for promoting thrift and 
for preserving the savings of the public, 
and thereby perform a national function 
of paramount importance. Peoples 
thrive and a country is prosperous in 


direct proportion to the volume of na- 
tional savings.* 

In this way savings banking is inti- 
mately connected with the well-being of 
the country. Under a democratic form 
of government the voluntary savings of 
the people are husbanded by savings in- 
stitutions and channeled into the streams 
of productive activities, the loans and 
investments made by savings organiza- 
tions helping to increase the material 
wealth, such as homes and the means 
of producing and distributing goods and 
services. 

Many individuals may not realize that 
their savings bank deposits aid mort- 
gagors in the ownership of farms and 
homes, or help toward increasing the 
output of electric companies; furnish 
funds to the Government of the United 
States and the various municipalities to 
perform certain democratic functions 
like the building and maintenance of 
public roads, schools and hospitals. 

During the history of savings banking 
in this country, a wide variety of phe- 
nomena have occurred: the Civil War, 
the crisis of 1893, the World War, the 
“new era” of booming stock-market spec- 
ulation, general business depression with 
its unemployment, and national experi- 
mentation under the New Deal govern- 
ment. Whatever the past crisis, savings 
banking has weathered each creditably. 
To repeat this performance in the years 
ahead, savings banks doubtless will 
maintain complete co-operation with na- 


tional requirements and effect whatever 


*I am aware that there is a school of 
thought which holds that saving can be 
and, in this country, is being overdone; 
but in the face of the obvious deficiencies 
in our national capital structure and 
the existence of slums, run-down fac- 
tories with obsolete machinery—not in 
evidences of wealth such as currency— 
I am unable to see any real evidence of 
over-saving. 
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changes altered conditions require in 
their operations, lending and investment 
policies. 


Voluntary or Compulsory Savings? 


N the matter of co-operating with 

governmental efforts to increase sav- 
ings, a number of considerations can be 
visualized. For instance, whether exist- 
ing thrift facilities are adequate, or 
whether they require the establishment 
of new groups or methods to make sav- 
ings easier and automatic. Another 
question might be: should the time- 
honored system of voluntary savings be 
superseded by a national uniform system 
of compulsory saving? This method pre- 
supposes blocking at the source a cer- 
tain proportion of each wage-earner’s 
pay, and has been much discussed in 
Great Britain. (It might also be point- 
ed out that our own “social security” 
law is essentially of this character.) 
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Plans of this type give rise to admin- 
istrative difficulties, require bureaucra- 
tic collection machinery, and would affect 
psychologically the individualism and in- 
itiative of the average American citi- 
zen. Thus far the voluntary system ap- 
parently has afforded ample funds to 
supply the requirements of Government 
and business. Discussion may come up 
relative to instituting effective controls 
over commodity prices and business pro- 
fits to permit the growth of voluntary 
savings. The rationing of consumers’ 
goods would result in “compulsory sav- 
ing.” 

Under war conditions thrift institu- 
tions naturally would purchase the obli- 
gations of the Government and would 
also assist in effecting distribution of 
Government bonds meant for absorption 
by individuals. As was done in the 
World War, depositors and others could 
subscribe at any savings bank, which in 
effect would act as sales and collection 
agent for the Treasury. Savings bank 
loans to individuals could be arranged 
for carrying Government bonds. 

Under all conditions the fullest pro- 
tection needs to be given to the funds of 
depositors entrusted to savings banks. 
Under the impact of war, with its effects 
upon values of property and security 
rights, the objectives of safety, income, 
liquidity and social utility in the employ- 
ment of depositors’ funds continue the 
same; but the much more difficult con- 
ditions ahead may compel certain 
changes in policy. 


Emphasis on Safety 


URRENT trends in savings banking 
present several indications of what 
might be logical policies under war con- 
ditions. For this purpose the combined 
figures of the 134 mutual savings banks 
in New York State are a useful cross- 
section. On July 1, 1940 deposits of 
these banks totalled $5,670,409,087, or 
53.5 percent of all mutual savings bank 
deposits in the country. Depositors 
numbered 7,521,919, representing 47.7 
percent of total mutual savings bank 
depositors in the United States. 
One readily discernible policy has been 
the emphasis on safety before earnings. 








The composite figures of earnings assets 
of the mutual savings banks in New 
York State show that between January 
1, 1936 and January 1, 1940 investments 
in obligations of the United States Gov- 
ernment increased from $838,000,000 
par value to $1,637,000,000 par value, 
or 95 percent. At the latter date, two- 
thirds of the entire bond account of the 
combined 134 banks consisted of United 
States Government obligations. These 
are relatively low-yielding assets; but 
the safest known, since payment of both 
interest and principal are practically as- 
sured. They are readily saleable in the 
open market and, in the case of the direct 
obligations of the United States Govern- 
ment, are rediscountable at the Federal 
Reserve Bank. 


The mutual savings banks could have 
purchased instead other legal corporate 
and municipal securities with a higher 
market yield but with correspondingly 
greater risk. A continuation of this 
growth in holdings of Government obli- 
gations is to be expected, partly because 


the current armament program will re- 
sult in an expansion in the supply of 
Government obligations outstanding, and 
partly because keeping risk at a mini- 
mum is a cardinal principle of savings 
bank policy. 


100% in United States 
“Governments”? 


HESE same institutions have 

been gradually eliminating 
from their holdings various is- 
sues, particularly of railroads, 
whose future prospects have not 
seemed sufficiently good to war- 
rant retention. Sales in some 
cases involved taking a loss in 
income or principal to improve 
the quality of the bond account. 


There also has been an inclin- 
ation to reduce holdings of mun- 
icipal obligations. Partiy be- 
cause of tax exemption features, 
this class of securities has been 
preferred by certain investors, 
who have bid up the prices and, 
therefore, forced down the mar- . 
ket yields. Savings banks have 
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taken advantage of this situation to 
sell a considerable part of their hold- 


‘ings of municipal securities, and in this 


case have been able to reinvest the pro- 
ceeds at better market yields in United 
States Government securities. 


If war conditions stimulate the growth 
of deposits in savings banks, the great- 
er part of the increase probably will be 
invested in United States Government 
obligations. If war conditions improve 
the earnings of railroads and prices of 
their securities, savings banks probably 
will further reduce their present holdings 
of lower grade rail issues during periods 
of rising market prices. Current and 
near term savings bank investment pol- 
icy with respect to bonds seems headed 
toward a bond account comprising main- 
ly United States Government obligations. 


This is a world-wide trend, which cur- . 


rent conditions force upon savings banks, 
insurance companies and commercial 
banks alike. 


A reversal of this policy can hardly 
be expected under conditions of war, def- 
icit financing and onerous taxes on cor- 
porations. During the last ten years, 
the need of the national government to 
borrow has been far greater than that 
of business. The latter has not had to 
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make heavy demands either upon the 
market for new capital issues or for 
loans at commercial banks. If business 
again turns to the bond market for cap- 
ital requirements in volume, the current 
savings bank policy will change in the 
direction of increasing investments in 
legal corporate securities. 


Short Maturity Portfolios 


NE thing which has not been gener- 

ally appreciated has been the shor- 
tening which has taken place in the aver- 
age maturity of savings bank bond ac- 
counts. Taking the savings banks in 
New York State as a whole, the weighted 
average maturity of all sound bonds is 
surprisingly short. Further shortening 
of the combined weighted average mat- 
urity would incur a seemingly unnec- 
essary reduction in market income, as 
present liquidity appears ample. Cash 
and United States Government obliga- 
tions on January 1, 1940, totalled over 
38 per cent of deposit liabilities, and a 
large proportion of mortgage loans are 
on an amortization basis. 

The proper average maturity of the 
bond account being a function of the 
need for earnings as against the re- 
quirements of safety and liquidity, a 
“middle-of-the-road” policy is generally 
being pursued. Current yields on short- 
term highest grade investments (i.e., 
maturing within five years) are around 
their lowest in history and it is doubt- 
ful that they will attract more than a 
minimum of savings bank buying so long 
as anything like present market rates 
prevail. 

On the other hand, United States Gov- 
ernment obligations having maturities 
from about 6 to 15 years are, from a 
savings bank investment standpoint, 
suitable for purposes of diversification of 
issues, have a reasonable average matur- 
ity with a consequent reasonable protec- 
tion against eventual change in the trend 
of interest rates, and on the average af- 
ford a relatively fair income when due 
consideration is given to their inherent 
investment qualities and current credit 
conditions. Continuation of this general 
policy appears probable for some little 
time, as it also keeps savings banks in 
a position to shift the investment em- 
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phasis from Government obligations to 
corporation bonds when the opportunity 
comes. 


Strong Asset Position 


OLDINGS of “other real estate” 
are being reduced gradually. New 
mortgage loans are chiefly on an amorti- 
zation basis, representing carefully 
chosen risks. The New York State sav- 
ings banks reported a margin of assets 
in excess of liabilities, as of July 1, 1940, 
of $750,000,000. This is equivalent to 
slightly more than 13 percent of their 
liabilities. -During the last ten years the 
savings banks have been able to revalue 
a great portion of their assets in the light 
of the prevailing deflationary conditions. 
Therefore, it would seem that savings 
banks face war conditions not only with 
probably the best quality asset position 
in the last decade, but also that the mar- 
gin of safety is stated on a conservative 
basis. 


Mutual savings bank deposits in New 
York are insured in full by the Mutual 
Savings Banks Fund which covers all 
savings banks in the State excepting the 
four which are members of the Federal 
Deposit Insurance Corporation. Further 
protection is afforded by means of two 
other instrumentalities wholly owned by 
savings banks. Savings Banks Trust 
Company and Institutional Securities 
Corporation, among other functions, are 
designed to furnish additional liquidity. 
Further, there is the Savings Banks 
Association of the State of New York, 
which, among its important contribu- 
tions, effectively welds the individual 
banks into a co-operative unit for the 
application of joint effort in solving com- 
mon problems. 


Continued Scarcity of Mortgages 


N recent years the composite figures 

of earning assets of the New York 
mutual savings banks have shown a de- 
cline in the volume of mortgages held, 
the decrease being actual as well as rela- 
tive to total deposits. This has occurred 
despite lower rates of interest charged 
on mortgage loans and also in the face 
of savings bank buying of Federal Hous- 
ing Administration insured mortgages. 





Neither higher mortgage lending rates 
nor an appreciable increase in the de- 
mand for mortgage money is likely soon, 
even under war conditions, if current 
trends in real estate are a trustworthy 
guide. Rates on good amortizing mort- 
gages are gradually being forced down 
by the competition for them by lenders 
generally, and by the funds directly or 
indirectly made available to the mort- 
gage market by various governmental 
agencies. One long-term favorable fea- 
ture from the standpoint of supply of 
new mortgages is that the rate of growth 
in the number of families is expected 
to increase during the next two or three 
decades. This would indicate that resi- 
dential housing demand may be in an ex- 
panding cycle. 

Population and industry are tending 
to decentralize, bringing new sites into 
use and into competition with the old 
location. Surplus space exists in the 
speculative building class (for example, 
office buildings and hotels) which dis- 
courages large scale construction of this 
type. United States Government subsi- 
dized housing will supply some part of 
the demand in localities where popula- 
tion is rapidly increasing because of the 
growth of war industries. Speculative 
enthusiasm for farm lands is depressed, 
as in the case of urban realty, and a 
broad revival in the market for real 
estate does not seem a near-term prob- 
ability. Hence the outlook is for a con- 
tinued relative scarcity of sound amor- 
tizing mortgages, and savings banks will 
be forced to depend increasingly upon 
bond investments for the employment 
of funds. 

Yields from high grade investments in 
recent years have been low because of 
the plethora of funds in financial institu- 
tions generally. The market supply of 
highest grade bonds is relatively small 
compared with the total demand from 
all classes of investors. An increasing 
number of high grade corporations have 
been financing their capital requirements 
out of earnings and by the sale of com- 
mon or preferred stocks, instead of by 
means of new bond offerings. Refund- 
ing operations at current low market in- 
terest rates have been gradually substi- 
tuting diminishing coupons on the bonds 


COSTLY 
ACCUMULATION 


and for what? 


Recently greatly increased taxes suggest 
that further increases in corpus or prin- 
cipal through either accumulation of in- 
come or capital additions are frequently 
less desirable than present distributions. 
This particularly affects the existing es- 
tates of older lives. A substantial part of 
today’s accumulation is frequently lost in 
tomorrow’s taxes. Why delay considera- 
tion of constructive and _ intelligently 
planned distribution today? 


Then you will find happiness and enjoy- 
ment through watching your gift at work 
developing better lives, opening up larger 
opportunities and building a stronger and 
better future for your country and its 
people. 


For further information write to Rensselaer 
Polytechnic Institute, Troy, New York. 


of prime debtors in the bond accounts 
of institutions. 


Flight to Equities? 


S a partial offset to the relative scar- 

city of good mortgages and the low 
yields from bond investments, the ques- 
tion of adding highest grade investment- 
type common and preferred stocks to the 
legal list has been given intermittent 
consideration. Among the theoretical 
benefits would be better yields, greater 
diversification of investments and a par- 
tial hedge against changes in the pur- 
chasing power of money. But viewed 
in the light of practical experience and 
the actual results achieved over a period 
of years by investment trusts, college 
funds and the like, it is doubtful if the 
savings banks in New York State would 
be anxious to obtain legal permission to 
invest in equities under war conditions. 


The impact on earnings of diminish- 
ing yields on mortgages and bonds has 
been severe. A repercussion is seen in 
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the lower dividends paid depositors. In 
this situation savings banks in New 
York State have considered rendering 
such services as bill paying, checking 
accounts and personal loans. Before 
some of these functions can be perform- 
ed, they apparently require changes in 
the savings bank law. Money orders and 
life insurance represent two new ser- 
vices. Both will show a satisfactory 


rate of growth, but net income from 
them will be quite small compared with 
the reductions which have occurred in 
yields on mortgage loans and securities. 


Possible Readjustments 


will tend to increase under war con- 
ditions. For instance salaries, in line 
with wage levels elsewhere, may need to 
be revised upward as costs of living in- 
crease. Certain free services may have 
to be given up; for example, the issuance 
of checks to depositors without charge, 
and some thrift-stimulating services like 
school savings and free coin banks. In- 
terest on Christmas Club savings may 


Soni savings bank costs of operation 


Conscripting Wealth 


Courtesy, New York Herald Tribune 
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have to be eliminated, and a service fee 
charged those depositors who create a 
rapid turn-over on a relatively small 
minimum savings bank balance. 

Current earnings of savings banks are 
adequate to cover normal operating ex- 
penses and present dividends. All the 
banks have earnings above present re- 
quirements. The excess is available for 
continuing to write down book values of 
assets, to offset losses on bonds or “other 
real estate” sold, and to build up sur- 
pluses for the depositor’s protection 
against any future depreciation that 
might occur in asset values. The rate 
of dividend can be raised or lowered in 
accordance with current earnings and 
future prospects, except that in New 
York State the Banking Board prescribes 
the maximum rate banks may pay. If 
reduced to a figure which is too low to 
satisfy depositors, net withdrawals are 
inevitable. Hence, dividend rates will 
be reduced, if they must be, only after 
every safe and practical means for in- 
creasing income and of reducing losses 
and expense has been fully utilized. 

Savings banks can be depended upon 
to safeguard depositors’ interests under 
any conditions, as can be seen from their 
strong position and conservative prin- 
ciples. Their complete co-operation will 
be given to the Government under war 
conditions; and with the return of more 
normal conditions, will be equally avail- 
able to business and to industry. Pros- 
pects for increasing earnings in the near 
future do not appear too cheerful. How- 
ever, as every effort will be made to 
garner the maximum income consistent 
with safety while effecting all possible 
reductions in cost of operation, the divi- 
dend rates to depositors should continue 
reasonable under prevailing conditions. 
Whatever problems war or peace bring 
to savings banks, their strength, long 
experience and prudent management 
should enable them to perform satisfac- 
torily their useful functions for their 
millions of depositors and for their 
communities. 


Evansville, Ind.—The first electric-eye re- 
volving door in the world was installed in 
the Citizens National Bank on July 13. 





Property Conscription 


The Real Danger 


FREDERIC R. COUDERT, ESQ. 
Coudert Brothers, New York City 


HE question as to the conscription 

of wealth is a very broad one. In 
time of national emergency, private 
property can certainly be taken through 
the residual power of eminent domain 
as recognized by our Constitution and 
by the general usage of nations. I 
doubt the necessity for any specific leg- 
islation at this time, as I think there is 
sufficient legislation already in the 
statute books. 


Toward Business Socialization 


The real danger is that if this great 
national power, which should be exer- 
cised with the utmost caution, should 
fall into the hands of those who wished 
to use it not for the safety of the na- 
tion, but for promoting their own ideas 
of social reform, the situation would 
become very serious, indeed. So em- 
ployed it might become an instrument 
of revolution. 


A. P. GIANNINI 
Chairman of Board of Directors, Bank of America N. T. & S. A., San Francisco 


E must remember what national 

defense is for. If it is to safe- 
guard our democracy, then our defense 
measures must be against totalitarian- 
ism at home as well as abroad. 

The right to bear arms in the nation- 
al defense is a privilege of citizenship. 
In time of need that privilege becomes 
a duty. Conscription of the individual 
assures equitable distribution of that 
duty. Final selection of the individual 
then becomes associated with military 
efficiency, and the circumstance of 
choice falling upon one as against an- 
other is in military hands, by whom the 
standards are set. 

It is not his own responsibility that 
an individual may be too old for fight- 
ing service, or too short, or too young, 
or of undesired sex, or afflicted with 
physical disabilities. Nor is the military 
concerned with his financial status; he 
may be utterly poor or unutterably 
wealthy. The eligible man of wealth 
contributes his person, his services and 
his safety equally with the one of pov- 


erty. This makes no assault on dem- 
ocracy because it is equitable. 

But I am satisfied that the proposals 
to conscript industry and draft savings 
and investments, through whatever 
voice they are presented, are not equit- 
able but spring originally from the 
group which is attempting to socialize 
this country step by step. 


O far I have seen no serious in- 

stances of business and industry re- 
fusing to cooperate with the national 
defense program, and I believe that any 
inferences to the contrary are pure 
propaganda. 

We have no assurance that political 
direction of industry would be any 
more efficient or any less self-interest- 
ed than present direction by the own- 
ers. Business men are just as honest 
as politicians. Moreover, they under- 
stand what national defense is for. They 
know that cooperation with the national 
defense program is good democracy and 
therefore good business, because that 
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is the system under which they have 
built America, and they want that 
America to endure. 

It must be remembered that business 
and industry includes more than phys- 
ical properties. It includes manpower, 
and if you are going to conscript the 
plant you must conscript the working 
force as well. Which shows that one 
thing leads to another and the inevit- 
able end is totalitarianism. 

Further, we must remember that the 
bill for national defense will be paid 


To Assure Cooperation 
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for by business, industry, wealth and 
savings, since these are the only sources 
ef the nation’s income. The tax laws, 
present and projected, already amount 
to virtual conscription. 


We have the draft-dodgers and we 
may have some business slackers, but 
nobody can tell me that we can’t deal 
with individual cases without bringing 
the mailed fist down upon the whole 
community and without destroying the 
very thing we seek to defend. 


CLARENCE A. DYKSTRA 
President, University of Wisconsin 


Y general feeling is that in an 

emergency and with the bill pro- 
viding for conscription for a brief pe- 
riod it seems quite equitable that we 
should conscript during such a time the 
other facilities of the nation. 


T is further my understanding that 

the Russell-Overton amendment is 
actually a sort of eminent domain pro- 
vision to be used in case of lack of co- 
operation rather than for the purpose 
of the seizure of private property. 


Industry Need Not Be Conscripted 


CHARLES R. HOOK 
President, American Rolling Mills Company 


HIS amendment to conscript indus- 

try raises a serious question — in 
fact the implications of this amendment 
are so broad as to affect every phase of 
American life. I think the opinions of 
the President and the Army officials 
should prove that you don’t have to 
conscript industry. Industry has al- 
ready volunteered. 

If there are any individual companies 
which are obstructing national defense, 
let Congress seek them out—and ident- 
ify them publicly. No greater punish- 
ment could be visited on a corporation 
than to be branded as unpatriotic in an 
hour of national emergency. 

Over 100 industrialists—some of the 
best brains that industry has to supply, 
are now serving the government with- 
out pay in the National Defense Advis- 


ory Commission. And they are on the 
job day and night building for defense. 

Then again industry of its own ac- 
cord is making a survey of industrial 
facilities, not only to aid the Army and 
Navy, but also to protect consumers and 
to assure consumers of their everyday 
needs. 


NY number of companies have gone 

ahead with defense expansion in 
spite of tax and profit uncertainties and 
in spite of the continuation of legisla- 
tive restrictions. Only recently the 
Navy Department praised a leading air- 
craft maker who has undertaken to 
build 17,000 motors and who is going 
ahead with large scale plant expansion 
before any contract is signed. Secre- 
tary of the Navy Knox said “this dem- 





onstrates there is ‘no sit-down strike’ 
of industry,’ and added “these fellows, 
as good sportsmen, are willing to take a 
chance even before Congress votes the 
funds and we want to give them full 
credit for their patriotic spirit.” 

This national defense program is the 
greatest cooperative effort ever under- 
taken by this nation. Understanding of 
our common problems will beget con- 
fidence. Confidence will beget cooper- 
ation. Industry has already swung in- 
to action and will continue to do its 
level best. With the same spirit of co- 
operation on the part of all groups we 
can build a strong national defense for 
America and build it quickly. I have 
said time and again over a period of 
years, that no great task was ever ac- 
complished without much of coopera- 
tion. That never was more true than 
today. 


The “Draft Everything” 
Fallacy 


HE “draft everything” proponents 

seem to think that confiscation of 
productive facilities promises a more 
effective use of them in the interests 
of government and for the purposes 
of war. During the World War, gov- 
ernment had power to commandeer fac- 
tories and to operate them under bur- 
eaucratic direction. I do not recall a 
single important industrial enterprise 
that was thus taken over. This does not 
mean that the use of the power was 
never advocated. On the contrary, it 
was seriously urged in respect of a 
great industrial plant which was 
thought by some not to be giving full 
cooperation to its government. The 
proposal split on the rock of this argu- 
ment: 


“Who will run it? Do you know an- 
other manufacturer fit to take over its 
administration? Would you replace a 
proved expert manager by a problemat- 
ical mediocrity? After you had taken 
it over and installed your government 
employe as manager, what greater con- 
trol would you have then than now? 
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Now you can choke it to death, deprive 
it of transportation, fuel and power, 
divert its business, strengthen its rivals. 
Could any disciplinary means be more 
effective? If you take it over, you can 
only give orders to an employe backed 
by threat of dismissal and with far less 
effect than you can give them now. Let 
the management run the plant and you 
run the management.” 

Nobody with any familiarity with in- 
dustry could seriously urge a wholesale 
assumption by any Federal bureau of 
the responsibility for management of 
any or all of the vast congeries of man- 
ufacturing establishments upon which 
we must rely for extraordinary effort in 
event of war. Even if such bureau man- 
agement could prove adequate to the 
task (which it could never do) the mere 
process of change would destroy effi- 
ciency at the outset. 


Bernard M. Baruch 


Chairman of the War Industries 
Board, from testimony published in 1932 
by the War Policies Commission. 


Where Now Is France? 


The French knew that all Germans—men, 
women and children—had been mobilized for 
war. When they thought hard they knew 
that every French man, woman and child 
ought to be working for the national de- 
fense. But when the question arose of 
mobilizing the whole nation for national 
defense by compulsory national service, 
even as a temporary measure to save the 
liberties of France, the French found it 
more comfortable to listen to the voices, 
which told them that their individual liber- 
ties were sacred and must not be sacrificed 
for a moment even to save the liberties of 
the nation; that it was more important for 
the individual to work only forty hours a 
week than for his country to have enough 
airplanes; that the voluntary acceptance of 
national service as a temporary measure 
would be an imitation of the dictatorships. 
Thus, in the name of the preservation of 
individual liberty, the national liberty of 
France was condemned in advance to de- 
struction. *** Have we been wiser during 
the past years? 


William C. Bullitt 
U. S. AMBASSADOR TO FRANCE. 
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TRADE OPPORTUNITIES 
in LATIN AMERICA 


"Tue attention of 
manufacturers and merchants 
throughout the United States 
today is focused on the possi- 
bilities for increasing trade 
with Latin-American coun- 
tries. 

The Chase National Bank maintains branches in sev- 
eral leading cities in the Caribbean area, and has long 
established relationships with financial institutions in 
every trade center in Latin America. The Foreign De- 
partment of the Chase at the head office in New York 
thus has a timely and well-rounded knowledge of busi- 
ness and financial conditions in these countries. 

The benefits of these facilities and first hand connec- 


tions are available to Chase Correspondent Banks. 





= 
= 
= 
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Will It Be There Tomorrow? 


AN there be one single Londoner who has not wondered, as he dived for the 

temporary corporeal refuge of a bomb shelter, whether those familiar build- 
ings—cathedral, palace or tenement—which he had grown to know as friendly, 
comforting landmarks, would be standing proudly, or shattered to ruins when he 
emerged again? To the lord in fashionable Berkeley Square or to the “limey” in 
Whitechapel’s alley of forgotten men, those heritages from the labor of past 
generations speak with the same reassuring voice of the sanctuary of the little 
world he understands and therefore believes in. 

What terrific emotions must stir in him as he waits helplessly for the all- 
clear signal! With what forebodings does he return to the world of men, in 
dread of finding the places of which he had always felt a part wiped out, the 
past blasted into a pile of rubble. And the future? ‘Address and destiny un- 
known.” No question here of cowardice; no risk too great, no life so important 
but it is willingly sacrificed to preserve the institutions they hold dear, whether 
these institutions be built of morals in the minds and hearts of Englishmen or of 
stone on the soil of Britain. 

As the material evidence of the civilization of the past lies smouldering, and 
the tools for future building are being smashed, we may well ask what great 
force is present that makes the fight worthwhile. Could it be their traditions 
which give these people courage to carry on? Could it be that human life has 
been measured against the heritages of beliefs and ideals and found of little 
value without them? Is this, perhaps, the lesson of Britain, for the whole world 
to see and admire—and emulate? 

The crumbling of a great city is tragic. Individuals or armies perish and 
hearts are sickened; but it is only when men are stripped of all signs and marks 
of civilization—their homes, their workshops and their monuments—that they 
are defeated beyond possible redemption, that the work of generations seems 
futile and the future purposeless. Only a thin veneer of brick or stone distin- 
guishes this battle from the attempts at destruction of our own heritages of 
tradition and material wealth by economic pariahs or moral sentimentalists who 
would have us believe in one breath that lives of individuals are more important 
than our material as well as moral institutions, and in the next that they are 
less important than the state, which, after all is organized only to protect these 
institutions. 

There is little difference between the bullets which are trying to undermine 
England’s freedom, and ballots which are cast against our personal liberties. 
Like the Londoners we may well be worried as to whether, when we emerge from 
the bomb-shelter of our defense program, we shall see the institutions for which 
we are fighting still intact. Traditions of private rights and private property 
are not to be cast lightly aside, lest we find we have fought, not for ourselves but 
for the overlords of state socialism. 


The Property Conscription Act 


YNAMITE, even in such small packages as Section 9 of the Selective Service 
Training Act of 1940—which became law September 16th—can be highly 
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destructive, unless handled with more care than seems to have been used in pre- 
paring the package. The necessity of utmost cooperation in defense production 
is recognized, for in a total war economy every head, hand and tool must work 
to its best efficiency; and capital must collaborate with present labor in full mea- 
sure. 

Section 9, however, places enormous responsibilities, and powers, entirely in 
the hands of the President, through discretionary judgment lodged with the Sec- 
retary of War or the Secretary of Navy, to set prices, or even take possession and 
operate any manufacturing plant considered by them useful to the production of 
war materials, with the only recourse of the owners or management that of sub- 
sequent court hearing. Further, such government control or operation may con- 
tinue during the “emergency”’—an elastic term that might stretch far into 
“peace” times and can be ended only by the President. Here, as under the Wag- 
ner act, the merging of roles of prosecutor, judge and jury could destroy that 
balance of power which is the keystone of democratic government. The only 
final protection of the system of private industrial management resides in the 
Supreme Court which has upheld the trinity of power in the N.L.R.B. 

It does not speak convincingly for champions of Democracy to have to ape 
the Nazis to protect against them. Surely the democratic process is not so weak 
that it must be displaced in every emergency, but should be developed to serve 
as well in war as in peace, in depression as in prosperity. The issue raised by 
this Act is not one of purpose but of method. The power of eminent domain and, 
the power of taxation were adequate to needs of actual warfare in 1917 through 
1919, without concentrating total powers in the executive branch of government. 


WO of the most controversial matters in the original Russell-Overton amend- 

ment have fortunately been eliminated in the Act. Where before the Secre- 
tary of War or Navy could, in their discretion, direct the orders, products and 
prices of any “facilities considered necessary to the national defense, and take 
possession thereof” in case of disagreement (even over delicate questions of qual- 
ity), the Act limits such powers to manufacturing plants deemed proper for war 
material supply. If established definitions hold, this eliminates the danger of a 
dictated press and radio, and other “facilities” (which might have included any- 
thing from banks to private homes) not shown to be war manufactories. 

Secondly, the difficult privilege of setting “just” compensation for products 
or rental use of plants has been taken out of the hands of the Secretaries and 
left in the courts. However, the act specifically authorizes the President to take 
immediate possession (through heads of the War and Navy departments) in 
cases where the prices determined by them are not met. This would appear to 
give a rather effective control over prices of war supplies; in fact almost to ren- 
dering superfluous a “‘war-profits” tax. 


HUS, the power to convert plants deemed by the Secretaries to be capable of 

war material production, to force agreement on quality, quantity and price 
under penalty of dispossession of private management, and to operate any such 
facilities goes a long step toward state industrial controls. The power of the 
government to assume full control of a large part of American manufactories, 
under arbitrary discretion of two cabinet officials subject to judicial recourse 
only on the matter of compensation and for the “duration” of an unrestricted 
“emergency,” could be in hands sympathetic to state socialism, a long step in the 
same direction as that taken by the National Socialist government in its rise to 
totalitarian control, as this movement was so lucidly described by the distin- 
guished Dr. Schlomann in our August issue. 

Add to this the proposed Lee bill for conscription of private wealth (in addi- 
tion to the controls already exercised over interest rates, through taxation of 
income and principal and the pressure on institutional portfolios exerted by gov- 
ernment bonds) and we may well wonder as to just what we are preparing to 
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defend. It has been suggested by able authorities that existing legislation, with 
provision of impartial boards—representing government, business and the public 
—would be adequate as well as expeditious, and maintain democratic principles. 
They further point out that there is no reason to assume an unwillingness or 
inferiority of private management, certainly as compared to governmental man- 
agement, to meet all needs of national defense. The important thing is to get 
the job done efficiently, using the proven managerial skill of industry with the 
government as guardian of our democratic rights and promoter of coordination 
between capital and labor. 


What Future for Trust Institutions? 


sa ngteg capitalism is sick and everybody knows it, but it isn’t supposed 
to be diplomatic to admit it. We are edging into state socialism, because 
we are being driven into it, and we will be getting in deeper before we get 
through.” This neat litle appraisal by able columnist Raymond Clapper saves 
us the trouble of summarizing the big bugaboo of the bankers. Yes, capitalism 
is sick, but from nothing worse than growing pains or over-indulgence of a 
greedy appetite. Everybody, however, doesn’t know it. Still too many atavistic 
financiers and business men, with hardening of the mental arteries, prefer to 
imagine that all these ills derive from government interference. And with those 
whose perverted idea of diplomacy is like that of the three little monkeys, See 
No Evil, Hear No Evil, Speak No Evil, one can have but small sympathy. As to 
our edging into state socialism, there is a healthy difference of opinion. Certain 
it is that we must obtain greater cooperation and more efficient coordination of 
our efforts and interests, but that doesn’t close the case against the renaissance 
of capitalism. In fact, America’s record proves that, with proper checks and 
balances, free enterprise and private capital can deliver the goods for peace or 
war—better than can any government—owned economy. 

So, to paraphrase Patrick Henry, “If this be capitalism, let’s make the most 
of it.” And since the way to prove a thing is to make it work, it seems practical 
to examine the way in which we can best fit our own services into the trends of 
public need. Like the savings banks and the insurance companies, trustees’ eon- 
cern is with the preservation of principal values and the obtaining of a just wage 
for the use of capital, which, as past labor, is entitled to its hire so long as we can 
adapt it to useful purposes. The point may here be made that fiduciary institu- 
tutions have too largely failed to work the flow of capital with sufficient initia- 
tive and planning, but have adopted rather a salvage philosophy whereby the 
main effort is directed to disposing of those securities which are deemed to have 
poor future prospects to less informed or more speculative souls. 

This is not only controlled by the commendable theory of investor protection 
of the SEC, but also by good economics. No doubt the static requirements of 
law have an unfortunate freezing effect, but there is definitely as much need for 
applied research in the field of investment as in the field of industrial technique 
and products. 


S we note the tremendous increase both in volume and in proportion of gov- 
ernment bonds in bank and trust holdings, and particularly the movement 
toward 100% investment of savings bank funds in federal debt—as is strikingly 
described in the article “Savings Banking in War Time” (published in this issue) 
—it may not be amiss to suggest that trustee institutions may have here an 
opportunity, as well as responsibility, for the collection and direction into indus- 
try of much of the nation’s savings. In fact, it is not inconceivable that the 
trust institution of the future may be geared to the service of all classes, from 
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the small savings account through the common trust fund, to the individualized 
trust estate. The problems and functions of each are basically similar, and pro- 
vide a natural progression exactly in keeping with that of all economic classes 
of fiduciary customers. 

To the small savings account owner, security and availability of principal 
practically require a guaranteed fund, and are in that respect distinctive. Yet, 
it is only in degree that, as the individual’s finances increase, he may logically 
give greater latitude without the guaranteed feature. To meet the demands of 
this intermediate group, which will probably be found to be by far the greatest 
in volume, efficiency and standardization by contract of mechanics and of invest- 
ment, as through the common trust fund, are essential. For those who graduate 
into the group which can afford to “write their own ticket” and who have com- 
plicated problems of estate planning, distribution, beneficiary relations and 
management, the custom built service, which is now the only trust stock in trade, 
would be available. 

No doubt the professional bug hunters can find much to criticize and many 
reasons to cite why such a course would not be practicable. Perhaps it is true 
that the savings function will not properly mix, but some adaptable modification 
seems quite possible. On the other side are many collateral advantages, not the 
least of which is that such a gradation of services not only avoids the pressing 
arbitrary lines and scope of appeal, but is distinctly democratic in its form and 
function. 


Lawyers’ Role in American Defense 


F it were necessary to have our faith 

in the utility of associations and their 
conventions fortified, the recently con- 
cluded meeting of the American Bar 
Association—particularly its Section of 
Real Property, Probate and Trust Law 
—would furnish the tonic. To this for- 
um, men of affairs brought their experi- 
ence and assistance for improvement and 
greater efficiency of the nation’s laws. 
Their concern with the legal protection 
of democratic institutions and the expe- 
dition of its processes is a timely con- 
tribution to the defense of America’s 
personal and property rights. 

Coursing through all the discussions 
at the sessions of the Section was the 
theme: how can the public be better 
served? Outmoded legislation, anachron- 
isms in legal principles, inequities in 
current law—these were the targets for 
the verbal fire of the noted speakers and 
especially the committee chairmen. Nor 
did they neglect to offer modern substi- 
tutes, contemporary philosophy, or just 
solutions. Nowhere—with one or two 
exceptions — were motives other than 
altruistic. Committees came to the sec- 


tional meetings with substantial proof 
of research, thoughtful analysis and able 
recommendations. 


The printed words—elsewhere in this 
issue — cannot capture the spirit nor 
express the enthusiasm of that growing 
group of the Section whose ideal is the 
perfection of property law, in all its 
ramifications. It cannot be gainsaid that 
a democracy must rest upon the solid 
structure of intelligent management of 
wealth. In its work, the Section of Real 
Property, Probate and Trust Law is per- 
forming an unheralded but nonetheless 
invaluable function in strengthening 
that structure. 


It is with pride and praise, then, that 
we dedicate this issue to the Section as 
a living demonstration of the democra- 
tic process of free interchange of ideas. 


Three regional conferences are to be held 
by the American Bankers Association dur- 
ing 1940-41. The first conference will be 
held at Fort Worth, Texas. The second will 
be held in New York City and the third in 
Louisville, Ky. 





Trusteeship and the Law 


Real Property, Probate & Trust Law Section of American 
Bar Association Has Noteworthy Meeting 


a HE most highly successful meeting 

in its history” was the consensus 
of those who attended the sessions of 
the Section of Real Property, Probate 
and Trust Law of the American Bar 
Association in Philadelphia, September 
9-11. The prepared addresses evidenced 
keen insight and comprehension of the 
legal problems in trust administration. 
To illustrate, Gilbert T. Stephenson, di- 
rector of the Trust Division of the Sec- 
tion, commented that the addresses by 
Lee C. Bradley, Jr., and C. Alison Scully 
constituted together the most effective 
exposition of the common stock contro- 
versy. Again, Mayo A. Shattuck, whose 
discussion of real property was enter- 
taining as well as informative, tele- 
phoned his publisher (his revision of 
Loring’s “A Trustee’s Handbook” is on 
the press) to include an appendix refer- 
ring to the various talks on trust invest- 
ments—graciously mentioning that they 
would be published in Trusts and Es- 
tates. 


Moreover, the several committee re- 
ports were of an exceptionally high cal- 
ibre, almost invariably offering definite 
proposals of a constructive nature. In 
addition to those extensively published 
in this issue, the report of the Commit- 
tee on Current Trust Literature, Herbert 
H. Scheier of 
Chicago, 
chairman, is 
worthy of 
note. This 
Committee is 
engaged in 
making a di- 
gest of all 
trust litera- 
ture appear- 
ing in fifty 
legal, trust 
and tax pub- 
lications, to- 
talling this 
year approxi- 


HAROLD L. REEVE 
New Section Chairman 


mately two hundred articles, notes, and 
comments on recent cases. Pointing to 
the increasing significance which the 
justices of the Supreme Court of the 
United States are attributing to period- 
ical literature, Mr. Scheier likewise em- 
phasized the time lag in treating new 
decisions and new problems that exists 
in law books and not in the former, and 
the importance of knowing not only the 
cases but what experts have to say about 
them. The abstracts in the report, run- 
ning the whole gamut of trust law and 
administration, are not intended as a 
substitute for the original, Mr. Scheier 
noted, but rather as a guide to recent 
material at the reader’s disposal—some 
five hundred items in the three years in 
which the Committee has been function- 
ing! 

Various aspects of double taxation— 
decedent’s estates, inter vivos trust, 
double domicile—and the exemption of 
charitable, etc. corporations from inher- 
itance taxes, engaged the attention of 
the Joint Committee on State and Fed- 
eral Taxation of the Probate and Trust 
Divisions, H. Herbert Romanoff of New 
York, chairman. In view of the import- 
ance of extra domiciliary taxes, Joseph 
F. McCloy, a member of the Committee, 
prepared a special address on the sub- 
ject, which 
appears in 
this issue. 
The Commit- 
tee urged that 
the matter of 
inheritance 
taxes be re- 
tained in its 
jurisdiction 
despite the 
creation of a 
Section of 
Taxation, 
since they 
feel it can 
best be stud- 


© Underwood & Underwood 
WALTER W. LAND 
New Trust Division Chairman 
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ied by those whose work embraces the 
supervision of decedents’ estates. 

The Committee to Cooperate with 
State and Local Bar Associations, Will- 
iam F. Bruell, of Redfield, S. D., chair- 
man, reported that in a “goodly number 
of cases” a division similar to this Sec- 
tion is being created in state and city 
organizations, whose cooperation is be- 
ing solicited. It might be well to point 
out here integration of the work of the 
national group and such local bodies as 
may be formed would prove most profit- 
able, particularly in connection with re- 
search for uniform legislation. 


Real Property Financing 


N view of the fact that mortgage and 

trust laws are far from uniform and 
in many instances need revision, the 
Committee on Real Property Financing, 
Henry P. Thomas of Alexandria, Va., 
chairman, suggested two plans for con- 
sideration: (1) A contract be executed 
by the mortgagor and mortgagee coin- 
cident with the execution of the mort- 
gage or deed of trust and note, whereby 


a depository is agreed upon as a third 


party; (2) A contract between mort- 
gagor and mortgagee, trustee and depos- 
itory, as signatories thereto, to be exe- 
cuted coincident with the execution of 
the mortgage or deed of trust and note. 

Either contract, the report continued, 
should contain covenants with respect 
to: 


“Incorporation by reference of the 
terms of the mortgage or deed of trust 
and note. 

“An assignment of rents. 

“An assignment and pledge of chat- 
tels, if any, as additional security. 

“A provision for deposit of net income 
from the property and the method of ap- 
plication.” 


Personal Suretyship 


fren addresses, not otherwise re- 
ported here, are deserving of com- 
ment. In the first, Henry W. Nichols, gen- 
eral counsel, National Surety Corpora- 
tion, New York, speaking before the Pro- 
bate Division, traced the efforts to impose 
additional safeguards in connection with 
personal suretyship for guardians, since 
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the recommendations made at the 1939 
convention.* He pointed out that con- 
siderable difficulty had been encountered 
in putting through legislation because 
of the unwillingness of legislators to 
establish requirements which would in- 
crease the work of probate courts and 
cause embarrassment to personal sure- 
ties. 


Mr.Nichols gave a State-by-State re- 
view of recent legislation looking to 
raising the standards in this respect, 
reporting that while bills had failed of 
enactment in Massachusetts, Michigan, 
New Jersey, and Pennsylvania, measures 
had been passed in California, Illinois, 
New York, and one county in South Car- 
olina. 

In a very learned paper presented at 
a joint meeting of the Real Property and 
Trust Law Divisions, Dr. Karl Loewen- 
stein of Amherst outlined the effects of 
political changes in Germany upon the 
agricultural land system of that nation. 
Of particular interest was his reference 
to the new concept of property under 
which the owner is simply a trustee for 
the country. He mentioned also the re- 
quirement that land must descend to a 
single heir—not according to the testa- 
tor’s will or by intestacy—and the wide 
scope of expropriation. 


Commingling of Functions Upheld 


66 HE lack of uniformity in the pro- 
cedures of the several (adminis- 
trative) agencies, the asserted failure of 
many agencies to hold hearings prior 
to reaching their decisions, and the sup- 
posedly objectionable commingling of 
executive, judicial, and legislative func- 
tions in a single governmental unit” are 
among the criticisms which the Attorney 
General’s Committee on Administrative 
Procedure was created to consider, sta- 
ted Francis Biddle, Solicitor General of 
the United States, in an address before 
the Section. Another matter is the fre- 
quent comment on the absence of judi- 
cial review of administrative decisions. 
Complete justification was offered by Mr. 
Biddle in the following words: 
“Many—if not most—administrative 
determinations do not involve interests 


*See July 1939 Trusts and Estates 96. 





of sufficient pecuniary importance to jus- 
tify the expense which attends court pro- 
ceedings.” [Query: has justice a price? ]* 
“An ill-advised administrative act results 
in substantial damage long before any 
reviewing court could right the error.” 
[Query: should there not be additional 
precautions against unjust rulings?] 


“The interests of those affected by the 
administrative agencies would be injured 
rather than served by uniformity. Even 
in a single agency diversity of procedure 
sometimes appears to be essential. The 
difference in subject matter and varia- 
tions in the problems .. . plainly demand 
different treatment.” 


Mr. Biddle touched on a basic question 
of democratic principle when he stated: 


*Parenthetical remarks by editor. 
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“An effort was made to determine to 
what extent agencies have achieved an 
effective internal separation or compart- 
mentalization of prosecuting and adjudi- 
cating staffs, ... because it was not clear 
whether the objections to commingling 
of functions had validity if the same in- 
dividual was not both the advocate and 
the judge in a given matter...” A 
factor to be taken into account is “the 
necessity that continuous and concen- 
trated attention be given to the further- 
ance of national policies embodied in the 
organic legislation. Would the attain- 
ment of this end be hampered by the es- 
tablishment of two agencies, one to pros- 
ecute, the other to adjudicate ... ?” 
[Query: has the Constitution, in its in- 
hibition of “an unholy trinity,” failed, or 
has administrative procedure been found 
wanting ?] 


At the Section Meeting 


Seated, left to right: R. G. Patton, Minneapolis, former Probate Division Director; George E. Beers, New 
Haven, retiring Section Chairman ; Judge Fred T. Hanson, McCook, Neb., Probate Division Director; Wil- 


liam M. Crook, Beaumont, Tex. 


Standing, left to right: Y. D. Mathes, Washington, D. 
Herbert Romanoff, New York, Chairman State and Federal 


Guardianship Administration Committee; H. 


C.; William M. Winans, Brooklyn, Chairman 


Taxation Committee; James E. Rhodes, 2d, Hartford, Section Secretary. 





Division Recommendations 


ERHAPS the outstanding activity of 

the Section for the coming months 
will be the project for improvement of 
probate laws to be undertaken by the 
Probate Division. As a result of dis- 
cussion of a proposal for a model pro- 
bate code, led by R. G. Patton of Minne- 
apolis, the Division, whose director is 
Judge Fred T. Hanson of McCook, Neb., 
recommended—and the Section Council 
approved—a plan whereby the Division 
could “respond more adequately to re- 
quests for suggestions concerning revi- 
sion of Probate Laws in various states.” 
Quoting from Judge Hanson’s report: 


“The project would in no sense be one 
of legislative drafting. The results of 
the work might be expressed in one or 
more provisions relating to the particular 
subject selected from present probate 
codes which the Division considers de- 
sirable in substance. Their selection 
would not be considered as a recommen- 
dation with reference to style or drafts- 
manship. Those subjects that are al- 
ready covered or may in the future be 
undertaken by the National Conference 
of Commissioners on Uniform State 
Laws are to be avoided. 


“The proposed machinery for this work 
is a special committee of five members 
which may be called the Committee on 
Improvement in Probate Statutes. In 
addition, there would be advisors selected 
in each state in order to secure the bene- 
fit of experience in every jurisdiction. 
The tentative plan is to have one advisor 
and one alternate advisor and one Pro- 
bate Judge in each state. These advis- 
ors would have purely unofficial status 
so far as the Probate Division is con- 
cerned.” 


In his report to the Section, Director 
Stephenson suggested extension of the 
title and functions of the Committee on 
Recent and Pending Trust Legislation 
to Recent and Pending Trust and Pro- 
bate (or Estate) Legislation, and simi- 
larly the Committee on Current Trust 


Literature to Current Trust and Probate .- 


Literature. The absence of a clear line 
of demarcation between trust and pro- 
bate law makes distinction difficult, Mr. 
Stephenson said. The question was re- 
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ferred to the incoming Council for con- 
sideration. 

Following a symposium on “Should 
Inchoate Dower and Curtesy Initiate Be 
Abolished,” conducted by Henry Upson 
Sims of Birmingham, Ala., as Chairman 
of the Committee on Changes in Sub- 
stantive Real Property Principles, the 
Real Property Division adopted a recom- 
mendation in the affirmative. It was 
pointed out that these rights of spouses 
were born of feudal days, and that under 
modern conditions they are not effective- 
ly protected, and at the same time their 
existence frequently begets confusions 
particularly with respect to titles. 


New Section Officers 


T the concluding meeting of the Sec- 
tion, the following officers were 
chosen for the year 1940-41: 


Chairman: Harold L. Reeve, general 
counsel and secretary, Chicago Title 
and Trust Company 

Vice-Chairman: Robert F. Bingham, 
Cleveland 

Vice-Chairman and Director of Trust 
Division: Walter W. Land, New 
York City 

Vice-Chairman and Director of Pro- 
bate Division: Hon. Fred T. Han- 
son, McCook, Neb. 

Vice-Chairman and Director of Real 
Property Division: Charles E. Lane, 
Cheyenne, Wyo. 


(Among the addresses presented before 
other Sections of the Association, which 
may be of interest, are the following: 


“A Banker’s View of Insurance” — 
Frederick A. Carroll. 

“Taxation of Insurance Proceeds” — 

“Federal Estate Taxes”—Price H. 

Topping. 

“State Inheritance 

Taxes”—WMilton Elrod. 

“Federal and State Income Taxes” 

—Paul Myers. 

“Recent Tax Decisions and Stare De- 
cisis’—Samuel O. Clark. 

Report of Committee on Federal Es- 
tate and Gift Taxes—George E. Cleary. 
These will be more fully reported in sub- 

sequent issues of the Magazine.) 

Extracts from the other addresses and 
reports at the Section of Real Property, 
Probate and Trust Law follow. 


and Estate 





Going Businesses as Trust Investments 


Legal Aspects of Fiduciary Management of Original Assets 


CLARENCE D. COWDERY 
Vice President, The Boatmen’s National Bank of St. Louis 


GOING business, involving as it 

does, an investment of capital with 
no certainty of income, but with an ever 
present possibility of loss, is the very 
antithesis of a legal trust investment 
requiring safety of principal and an 
assured income. It is clear, therefore, 
that the purchase of a.going business— 
sole proprietorship, partnership, or close 
corporation — cannot be sanctioned by 
the courts as a proper trust investment. 
Even under the liberal Massachusetts 
rule, the purchase of a going business 
would be considered too speculative and 
not the sort of an investment which a 
mythical “reasonably prudent man” 
would make with his own funds. 


In examining statements of the law 
pertaining to the operation of a going 
business received by fiduciaries as an 
original asset, it is necessary to keep 
in mind that the legal principles that 
the courts have applied in numerous 
cases to executors and administrators, 
apply with equal force to trustees.! It 
appears that a trustee holding assets 
used to carry on a business, but lacking 
authority to continue its operation, is in 
the same legal position as that of an 
executor or administrator holding such 
property under similar circumstances. 


No Inherent Authority 


Unfortunately many testators lack 
sufficient foresight or knowledge to 
perceive the need for giving definite 
instructions in regard to the adminis- 
tration of their business interests. In 
the absence of specific directions or of 
express powers, the fiduciary must 
determine for himself what are his 
powers and duties. These will vary 


From address before Section of Real Property, 
Probate. and Trust Law, American Bar Assn., 
Sept. 1940. 

1. 3 Bogert on Trusts and Trustees, par. 572, p. 
1817. 


somewhat depending on the law of the 
state in which the estate is being ad- 
ministered, but for the most part are 
governed by basic rules of law. 

A familiar rule is that an executor 
or trustee cannot, without special 
authority, continue to operate a business 
after the death of its owner.? The rea- 
son for the rule is that it is the broad 
policy of the courts not to permit an 
estate representative to subject the es- 
tate’s funds to the risks of loss incurred 
in the operation of a business. Leaving 
assets in trade has been termed “a haz- 
ardous use of trust moneys.” 

The enforcement of this rule has been 
characterized as “one way justice” by an 


2. See Beacom, Thos. H., Jr., “Corporation 
Headaches,” Trust Companies (Trusts and 
Estates), Vol. 65, p. 27 (July, 1937). 

8. 18 Cye, 241. 
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experienced trust man who accurately 
describes a trustee’s position under it 
as follows: 


“The fiduciary who continues a de- 
cedent’s business without authority of 
statute or will, is looking for trouble. 
He may be accountable for losses sus- 
tained even when he acts in good faith 
and is not guilty of poor judgment. On 
the other hand, he will not be allowed 
to take the benefit of any good that he 
may accomplish; even though his entire 
management shows a profit, he can still 
be held liable for losses on particular 
transactions resulting in uncollectible re- 
ceivables.”4 


While this rule may appear unduly harsh 
in certain cases, it seems to state a 
sound public policy which will deter 
recklessness and speculation in the han- 
dling of estate funds. 


Temporary Continuance 


But the nature of a going business 
is such that much of its value will be 
lost if its operations are discontinued 
abruptly and its assets put upon an auc- 
tion block. To prevent such a loss, in 
many jurisdictions the court may au- 
thorize an executor to carry on the busi- 
ness. Dr. Scott has stated, “it would 
seem that the executor is justified in 
carrying on a business for a short time 
until he can sell it as a going concern, 
even without the authorization of the 
court.’’5 

Some states have adopted statutes that 
specifically authorize an estate repre- 
sentative to continue a business within 
a limited period of time under court 
supervision and upon compliance with 
prescribed conditions. But these states 
are in the minority.* Such statutes have 
been strictly construed and it is ex- 
tremely hazardous for a trustee to rely 
upon statutory authority to continue a 
business unless he is prepared to show 
that the circumstances under which he 
does so exactly fit the provisions of the 
statute. 


4. Beacom, Thos. H., Jr. op cit. 

5. “Scott on Trusts,’’ Vol. 2, par. 230.4. 

6. Adelman, Harry, “The Power To Carry On 
the Business of a Decedent,”’ 36 Michigan Law 
Review, p. 185, December, 1937. Kansas and 
Michigan have recently enacted statutes of 
this kind. 
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The consent of beneficiaries to the 
continuance of a decedent’s business has 
been held to be equivalent, with respect 
to their interests, to authorization for 
such continuance in his will. But even 
then, it is advisable to inform the court 
that the business is being continued.’ 
When a trustee relies upon the bene- 
ficiaries’ consent to protect him in con- 
tinuing a business, the burden lies on 
him to show that their consent was 
obtained upon a full understanding of 
all circumstances and their legal rights.§ 


Express Authorization 


The best authority for a trustee to 
continue a business is that given by the 
trustor himself, but the intention to con- 
fer such power must be found in the 
trust instrument, stated in unequivocal 
language. A mere authorization to 
make investments in his discretion, or 
to continue investments made by the 
settlor, is not an authorization to carry 
on a business in which the settlor was 
engaged. A leading case held that 
“authority for the continuance of the 
business, if strictly pursued, will pro- 
tect an executor from liability in case of 
loss without his fault or negligence.’ 
Such authority entitles a trustee to in- 
demnity for any liability lawfully in- 
curred within the scope of the power." 


But a direction to continue a business 
will not, in the absence of a further 
grant of power, permit a trustee to do 
so in a manner that will involve other 
assets of the estate so as to subject 
them to the risks of trade.12 Mere au- 
thority to continue a business is thus 
limited to the use of funds already in- 
vested in it.13 Unless otherwise stated 
in the trust instrument, a direction to 
continue the testator’s business has been 
held to be an expression of personal con- 
fidence in the individuals originally 
named as fiduciaries and does not con- 


7. See Harm’s v. Pohlman, 222 Mo. App. 276. 

8. Onstad’s Est., 271 N. W. 652; Matter of Kin- 
reich, 137 Misc. 735. 

9. Restatement of the Law of Trusts, Sec. 230, 
par. (m). 

10. Willis v. Sharp, 113 N. Y. 586. 

11. In re: Gorra’s Will, 236 N. Y. Supp. 709; In 
re: Glass Est., 235 N. Y. Supp. 299. 

12. Restatement, Sec. 244, par. (i). 

13. 65 Corpus Juris, par. 684, p. 805. 
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stitute authority for continuation of a 
business by their successors.14 


Incorporated Businesses 


What about continuation of a business 
by a trustee when he holds controlling 
stock in an incorporated business which 
the trust instrument does not specifically 
authorize him to continue? In an article 
entitled “Estate Corporations”,1® Mr. 
Edmond N. Cahn notes that there is but 
little established law governing close 
corporations in the hands of fiduciaries, 
but foresees its development. He states 
that “the field is as yet too new to dis- 
close a high degree of judicial self-con- 
sciousness, but it may be safely pre- 
dicted that over a period of years and 
after considerable dogmatizing and os- 
cillation, a body of law will generate 
upon utilitarian principles.” 

The New York Courts have consis- 
tently held that an executor’s liability 
for losses due to his unauthorized opera- 
tion of his decedent’s business is un- 
affected by the fact that an estate holds 
only stock in a business corporation and 
does not hold title to the business assets. 
In Matter of Stulman,1* the court said, 


14. Sehlickman v. Citizens Nat’] Bank of Coving- 
ton, 1389 Ky. 268. 

86 Pennsylvania Law Review, 136. 
cerpts in April 19388 Trust 
and Estates 486). 


146 Misc. 861. 


15. (See ex- 
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“where the business is actually in the 
sole control of a testator, his testamen- 
tary fiduciary will be held to a strict 
accountability, whether or not the form- 
ality of a corporation has taken place.” 


Likewise, it has been pointed out that 
when a fiduciary holds the controlling 
stock in a business, he has the power to 
effect its voluntary dissolution.17 It 
seems entirely logical to conclude, as 
the New York Courts have done, that an 
executor or trustee who possesses the 
power to terminate a business corpora- 
tion, but continues to operate its busi- 
ness without authority, should incur the 
same liability that the law imposes on 
a fiduciary for the unauthorized contin- 
uance of an unincorporated business. 


Piercing the Veil? 


Another principle adopted by the New 
York Courts is that when a fiduciary is 
a controlling stockholder in a corpora- 
tion, the transactions through the med- 
ium of the corporation are his own acts 
and must be fully shown in his ac- 
counts.18 In Farmers Loan & Trust Co. 
v. Pierson’®, the court declared that the 
trustee must render a complete account- 
ing of their acts as directors of the cor- 
poration; “that there is no ‘veil’ of a 

17. In re: Steinberg’s Estate, 158 Misc. 339. 


18. Ibid. Matter of Gerbereux, 148 Misc. 461. 
: 19. 130 Mise. 110. 
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corporate ‘entity’ to be ‘pierced’ before 
the trustees can be compelled to account 
for the management of the corporation.” 


The same principles are applied in 
cases where the executors themselves 
are not corporate directors but, through 
stock control, elect others as directors. 
In Steinberg’s Estate”®, the court found 
that since the executor owned all of the 
corporation’s stock and had the right to 
elect all the directors, “they were mere- 
ly ‘nominal directors’ wholly subservient 
to his will and directions. Since, there- 
fore, they were merely his instruments 
in the conduct of the corporation, he 
must assume responsibility to, and ac- 
count for, their acts in this regard.” 


A trust institution which acts as exec- 
utor or trustee of an estate owning a 
controlling stock interest in a business 
corporation is liable for any loss caused 
by the wrongful acts of the board of di- 
rectors of the corporation when the offi- 
cers of the corporate executor knew of 
and acquiesced in such acts.?! 


Court Jurisdiction Over Management 


In Matter of Pulitzer? the trustees 
_ requested court instructions as to the 
price, manner and propriety of the sale 
of the corporate assets of a company, 
the stock of which constituted a sub- 
stantial part of a trust fund. The court 
had no difficulty in reaching the conclu- 
sion that, “The Surrogate’s Court has no 
legal power to set itself up as a regu- 
latory body over corporate action.” This 
policy of New York Surrogates is stated 
in a later decision: “It is a fundamen- 
tal policy of this court that it will not 
undertake to advise testamentary fidu- 
ciaries upon purely business questions. 
It is almost impossible for the estate 
fiduciaries, by mere written words or 
by testimony, to put the court in posses- 
sion of all facts pertinent to such a busi- 
ness transaction.” 


In the Pulitzer case, the court pointed 
to two classes of apparent exceptions to 
the rule just stated. One class consisted 
of cases that may arise where the exec- 


20. 153 Misc. 339. 

21. Matter of Gerbereux, 148 Misc. 461. 
22. 189 Misc. 575. 

23. Matter of Wander, 141 Misc. 584. 
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utor or trustee may be committing waste 
of the assets by virtue of the voting 
power given to him over the estate stock. 
“But control or prevention in such cases 
may be exercised not over the corpora- 
tion, but only by direct action of the 
court against the fiduciary.” Another 
is where the entire stock of the corpora- 
tion is owned by the estate. “In cases of 
that character, the court in its equitable 
powers might disregard the corporate 
entity.” 

There can be little doubt as to the wis- 
dom of the court’s decision in the Pul- 
itzer Case. It recognizes proper limita- 
tions on a court’s regulation of a busi- 
ness owned by a trust estate. The dan- 
gerous possibilities resulting from too 
much court intervention in business 
transactions can be easily conjectured.*4 


Camouflaged Violation 


Trustees should keep in mind that 
they are not free to vote their stock to 
authorize transactions which are con- 
trary to the purpose of the trust instru- 
ment under which they received the 
stock. 


In Matter of Boelger, the testator 
directed the executors to form a corpora- 
tion to operate a brewing business. After 
the prohibition amendment, the business 
was discontinued and subsequently the 
plant and equipment were sold by the 
estate corporation. The trustees voted 
to amend the company’s charter so as 
to authorize the use of corporate funds 
to purchase securities not permitted as 
investments under the will. 


The court denied their right to do 
this. It declared, “These trustees are 
proposing to use the text of the will to 
justify the corporate form and then to 
use the corporate form to violate the 
directions of the will.” 


Extra Compensation 


Another question that arises is 
whether a trustee is entitled to addi- 
tional compensation for the time he has 
devoted to running the business. In 


24. See Cahn, Edmond N., “Estate Corporations,” 
86 Pennsylvania Law Review 136. 
25. 164 Misc. 590. 











most of the cases where this question 
was raised, the trustee served as an 
officer of an incorporated business and 
received a salary from the corporation, 
also claiming his full compensation as 
trustee. 

It has been generally held that when 
a fiduciary continues a business, even 
though he is expressly authorized to do 
so, he is not entitled to extra compen- 
sation.26 The reason for this rule is 
that “in administering estates of dece- 
dents, the operation of a mercantile busi- 
ness should not be made alluring to ad- 
ministrators by allowance of salaries or 
exorbitant commissions.”27 In a recent 
case, the executor elected himself as paid 
president of a company in which the 
estate owned stock. The court said that 
he thereby placed himself in a position 
where his personal interest and the in- 
terests of the beneficiaries whom he rep- 
resented were antagonistic. “In such 
situations .... the adequacy or reason- 
ableness of the salary paid is not mater- 
ial. The law, solicitous of undivided 
loyalty to the beneficiaries, prohibits the 
assumption of antagonistic interests. 
The mere acceptance by the fiduciary of 
the corporate office upon a salary is suf- 
ficient reason for removal.’28 (see IIli- 
nois case on page 356 of this issue) 


While the rule laid down in this case 
has found support in many other New 
York cases, it has not been so strictly 
enforced in other states. Even in New 
York, some of the courts are now getting 
away from it.29 A recent Wisconsin 
case,2° holds that “the amount of com- 
pensation for trustees’ services when the 
trustees are bound to conduct a business 
as well as perform other duties, cannot 
always be fixed by a percentage of in- 
come.” The court stated that the trus- 
tees were entitled to reasonable compen- 
sation for their services, and that if 
their salaries received from the corpora- 
tion, plus their trustees’ fees, did not 


26. In re: Gorra’s Will, 236 N. Y. Supp. 709. 

27. Crescent Furniture & Mattress Co. v. Moran, 
178 S. 290. 

28. In re: Grossman’s Est., 2838 N. Y. Supp. 323. 

29. Matter of McCord, 2 App. Div. 324, N. Y. S. 
852. Davison’s Will, Kings Co. Sur. (Feb. 14, 
1940) 17 N. Y. S. 2d 790; 1940 Prentice-Hall 
Service (14,877) N. Y. 

. Estate of Peabody, 218 Wis. 541. 
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altogether exceed the reasonable value 
of their services, they were entitled to 
both the salaries and the fees. 


Public Policy Background 


The New York rule is undoubtedly 
founded on reasons of sound public pol- 
icy. But it cannot be denied that a trus- 
tee who, in addition to his usual duties, 
has been obliged to operate an incorpor- 
ated business for the primary benefit of 
his decedent’s estate, has performed a 
service beyond the ordinary scope of a 
trusteeship. It is inequitable, therefore, 
for the estate to receive the benefit of 
such additional service without allowing 
reasonable compensation to the trustee 
who rendered it. It has been suggested 
that when additional compensation is 
denied trustees, the beneficiaries may 
lose in earnings much more than they 
may save in unpaid salaries.*! 


Too often the draftsman of a trust 
instrument does not inquire if authority 
to retain the trustor’s business may be 
needed to carry out the trustor’s pur- 
pose, or recognizing the need for such 
authority, does not express it in the 
clear and unequivocal language that the 
law requires to make it effective. But 
on the other hand, too much credit can- 
not be given to the many able attorneys 
whose learning and ability enable them 
to foresee the legal difficulties that may 
arise in such cases and to draft trust 
provisions under which the decedent’s 
business may be held for his family in a 
trust fund so long as its profits continue. 


31. Cahn, “Estate Corporations,” 
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— discussing three things about 
originals: first whether the trustee 
has authority to retain them; second, 
whether the trustee has authority to sell 
them, and third, under what circum- 
stances a trustee will be liable for loss 
caused either (1) by an unauthorized re- 
- tention or an unauthorized sale or (2) 
by a retention or sale which although 
authorized involved a failure to use due 
care. 


The distinction between the question 
of authority and the question of the 
proper exercise of that authority is the 
same as that which arises in other sit- 
uations. The whole subject can be cov- 
ered very briefly—but not at all helpfully 
—by saying that it depends upon the 
intention of the trustor as found in the 
instrument or, if it is silent, in a statute 
or the decisions. Of course, the place 
where the intention ought to be found 
is in an express provision in the instru- 
ment itself. To the extent that law- 
yers generally become more experienced 
in drafting wills and trust agreements, 
to that extent will express provisions be 
found with greater frequency. 


Authority to Retain Originals — 
General Rule 


There never has been any question 
of the authority of a trustee to re- 
tain originals which are legals. When 
there is a statutory list or definition 
of legal investments for trustees, the 
question arises whether with respect to 
securities which are not statutory legals 
but are nevertheless the sort of securi- 
ties in which a prudent man would in- 
vest, the fact that the trustor acquired 


From address before Section of Real Property, 
Probate and Trust Law, American Bar Assn., 
Sept. 1940. 

*Securities received by a trustee from a settlor 
under a trust deed inter vivos or from the estate 
of a testator under a will are referred to as orig- 
inals to distinguish them from securities acquired 
by a trustee. 


and held these securities himself and 
put them into the trust without direct- 
ing that they be converted into legals, 
indicates an intention that the trustee 
should have authority to retain them. 


In the cases where there is no statute 
on the subject of investments by trus- 
tees, the so-called common-law rule pre- 
vails which is that “the investments 
which a trustee can properly make are 
those which a prudent man would make 
in investing his property outside of or- 
dinary business risks and with a view to 
the safety of the principal and to the 
securing of an income reasonable in 
amount and payable with regularity.” 
In those jurisdictions the question does 
not arise. It can scarcely be argued that 
just because the trustor was taking 
chances which a prudent man would not 
take, he intended that the trustee should 
do likewise. 

On the other hand, it can very well 
be argued that with respect to securities 
which a prudent man would invest in, 
notwithstanding that they are not sta- 
tutory legals, the ownership of them by 
the trustor and his delivery of them to 
the trustee without any direction for 
their conversion, indicates an intention 
that the trustee should have the power 
to retain them in the trust. When this 
argument was made in cases of first 
impression, it was pretty generally re- 
jected. The courts said that it is one 
thing for a man to want to buy and hold 
statutory nonlegals himself and quite 
another thing for him to want those 
securities to be retained by the trustee 
of a trust which he was creating for the 
benefit of others. 


I have no quarrel with the courts 
which rejected this argument. In the 
days in which the rule was originally 
laid down, it was undoubtedly true that 
the predominant thought in the mind 
of the ordinary trustor was conserva- 
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tism and the preservation of the prin- 
cipal of the trust. And at that time 
it was probably in the interests of the 
beneficiaries of trusts that the general 
rule should be that the trustee must 
dispose of nonlegal originals. 

The early cases in which the question 
was first presented were mostly cases of 
testamentary residuary trusts. In con- 
nection with such a trust the argument 
in favor of authority to retain has noth- 
ing like the force that it has in the 
case of a trust inter vivos of specified 
securities or, for that matter, a testa- 
mentary trust of specified securities. 
But in laying down the general rule 
the courts neglected to limit it to the 
facts of the particular case at bar—i.e. 
to testamentary residuary trusts. 


Statutory Variation of General Rule 


The statutes which permit retention 
of nonlegal originals express a presumed 
intention of the trustor. They do not 
say: “A will or trust agreement shall 
be deemed to authorize a trustee to re- 
tain originals, unless it contains an ex- 
press provision to the contrary.” But 
that is exactly what they mean. I think 
that the reason why the statutes were 
passed is that it came to be recognized 
that the present day trustor is not as 
conservative as his predecessors. 


In the first place, trusts have been 
created in order to accomplish purposes 
quite unlike those for which they were 
created in times gone by (e.g. to reduce 
taxes). In the second place, it has 
come to be appreciated by the financial 
and legal advisors of prospective trus- 





tors that losses are inevitable, even if 
investments are of the most conservative 
sort, so that an opportunity for some 
counterbalancing profits is necessary in 
order that the trust may come out even. 
As a general proposition legals do not 
offer much opportunity for profits. 


Finally, the custom of having a bank 
or trust company act as trustee with its 
greater expertness and financial respon- 
sibility has led trustors to want the 
trustee to have a wide discretion in the 
selection of investments. Otherwise the 
trust does not get the full benefit of what 
the corporate trustee can give in the 
way of trust service. 


In some twenty states there are sta- 
tutes which authorize the retention only 
upon approval by the appropriate court. 
A few of them permit retention only if 
a bank or trust company is trustee. 
About half of these permissive statutes 
have been passed within the last five 
years. The trend will continue and it 
will not be long before the general rule 
laid down by the courts has been re- 
versed by the legislatures in most of the 
states. 


Variation by Express Provision 
or Implication 


In the ordinary case there are no 
difficulties in connection with the drafts- 
manship of a provision making perfectly 
clear the intention of the trustor with 
respect to the retention or disposition 
of the original securities. All that is 
necessary is a clear statement of what 
the authority of the trustee is to be. 
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The statement should not merely say 
that the trustee may retain originals; it 
should specify that he may do so, not- 
withstanding that the securities retained 
are statutory nonlegals or, in a common- 
law jurisdiction, are improper trust in- 
vestments. 

I now come to situations in which 
types of trusts other than testamentary 
residuary are involved, or where a pro- 
vision in the instrument tends to show, 
but does not clearly state, that the trus- 
tor intended to confer the power to re- 
tain nonlega! originals. 


Specific Testamentary or Inter 
Vivos Trusts 


If the trustor, having in mind the 
specific securities which he is putting 
into an inter vivos or testamentary spec- 
ific trust, says nothing about the dis- 
position of them it is proper to presume 
an intention that the trustee should have 
authority to retain them notwithstand- 
ing that they are nonlegals. Generally 
the courts follow this line of reasoning. 
But this does not excuse the draftsman 


his failure to insert an express provision 
with respect to retention and disposi- 
tion. 


And moreover, in the absence of an 
express provision the trustee should 
secure a judicial interpretation of the 
instrument, even though there exist 
other factors tending to show that the 
trustor intended that the trustee should 
have an authority to retain, such, for 
example, as the nonlegal character of 
all or nearly all of the originals, the 
ownership of the securities for a long 
time by the trustor of a testamentary 
trust or the purchase of the securities 
by the trustor of a trust inter vivos 
immediately before the creation of the 
trust. 


Authority to Sell Originals or 
Invest in Non-Legais 


It has been argued that the insertion 
in a will or trust agreement of an ex- 
press power of sale over originals fur- 
nishes a sufficient basis for presuming 
an intention that the trustee should have 
authority to retain originals. But the 
argument has seldom prevailed in the 
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courts and certainly cannot be relied 
upon by a trustee or his attorney as 
adequate protection in retaining non- 
legal originals. 


Likewise an express provision author- 
izing an investment in nonlegals is 
deemed to indicate an intention that the 
trustee should have the authority to 
retain nonlegals. The reasoning assign- 
ed by the courts is that it would be 
absurd to require a trustee to sell a 
security which he has the authority 
immediately thereafter to purchase as 
an investment and that it is to be 
assumed that a trustee will retain a 
security only if it is one that he would 
or might purchase as a new investment. 

I agree with the judicial logic al- 
though I question the correctness of the 
assumption of fact. Very frequently a 
trustee will retain a security which he 
would not consider purchasing as a new 
investment. The explanation lies partly 
in natural inertia and partly in the feel- 
ing that there is less likelihood of liabil- 
ity in retaining an original than in mak- 
ing a new investment. However this 
may be, the law is settled and unless 
there is some special reason to the con- 
trary a trustee may safely retain non- 
legal originals if he has the authority 
to purchase nonlegals. 


The fact that the life beneficiary is 
the chief object of the trustor’s bounty 
and that he has little interest in the 
remaindermen does not carry much 
weight. Obviously the risk incurred in 
obtaining the larger income for the 
favored beneficiary may result disas- 
trously for him as well as for the 
remaindermen. 


Authority to Retain Originals in 
Special Cases or Changed Form 


Single Security of Disproportionate 
Value.—There is a conflict of authority 
whether a general power to retain ori- 
ginals authorizes the retention of a sin- 
gle security having so large a value that 
as a new investment by the trustee it 
would violate the rule requiring diver- 
sification, if there is such a rule in the 
particular jurisdiction involved. The 
authority to retain is generally deemed 
to dispense with the necessity for diver- 
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sification in a specific inter vivos or tes- 
tamentary trust where the security is 
mentioned by name and in amount. But 
most courts hold otherwise in the case 
of a testamentary residuary trust or 
other trust in which the name and 
amount of the security are not men- 
tioned. 

The distinction is a sound one. If 
a trustor wishes to permit this unusual 
and to some extent excessive risk in the 
administration of the trust, he should be 
required to say so in precise words. In 
saying this I do not mean to imply that 
a trustor should deny this power to his 
trustee. 

Wasting or unproductive property.— 
The general rule is that wasting, unpro- 
ductive or underproductive securities 
must be disposed of pursuant to the 
duty of a trustee not to discriminate as 
between life beneficiary and remainder- 
man. There is considerable conflict in 
the cases and clearly a trustee cannot 
safely retain originals which constitute 
such property without first securing a 


judicial interpretation of the instrument. 
It has been held that the power to retain 
indicates an intention that the full 
return on the wasting property is to be 
paid to the life beneficiary and that no 
portion of the proceeds of the sale of 
unproductive or underproductive prop- 
erty is to be allocated to the life bene- 
ficiary. But a decision on that point 
depends upon the particular phraseology 
and the special facts. I call attention 
to the importance of covering both points 
by an express and comprehensive pro- 
vision in the instrument. 

Stock dividends and stock rights. — 
The cases authorize the retention by a 
trustee of shares of stock received as a 
stock dividend upon shares which con- 
stituted a part of the original principal 
of the trust, notwithstanding that the 
trustee is not authorized to make a new 
investment in the stock. In connection 
with a right to subscribe to stock, how- 
ever, the courts for the most part deny 
the authority of the trustee to use trust 
funds for that purpose. There is not the 
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same basis for denying the trustee 
authority to use money derived from the 
sale of some of the rights in exercising 
the rest of them. Such action by a trus- 
tee might be sustained. However, if 
possible, the trustee should secure an 
interpretation in advance of such action 
rather than act first and seek approval 
afterwards. 

Securities received on reorganization. 
—The general rule is that in the case 
of a merger or consolidation of a cor- 
poration, stock of which was a part of 
the original principal of the trust, the 
retention of the stock in the new cor- 
poration is authorized “if it is substan- 
tially equivalent to the old stock.” But 
in most cases a judicial interpretation of 
the authority of the trustee should be 
obtained before the trustee may safely 
accept new securities. 

In the case of the reorganization of a 
corporation as a result of its financial 
difficulties, it is a general but not a uni- 
versal rule that the trustee is author- 
ized to retain the securities in the new 
corporation received as a result of the 
reorganization. Fortunately, a clause 
permitting participation in a reorgani- 
zation and the retention of the new stock 
generally appears in the trust instru- 
ment. 


Authority to Dispose of Originals 


With respect to nonlegal originals the 
general rule is that in the absence of an 
express provision authorizing sale, a 


power of sale is to be implied. The 
cases of first instance in which this rule 
was laid down based it upon the fact 
that since the trustee was not authorized 
to retain the securities, ex necessitate a 
power of sale must be implied. Never- 
theless, even when there is an express or 
an implied provision authorizing reten- 
tion, the courts sometimes hold that a 
power of sale is nonetheless to be implied 
with respect to nonlegal originals. 
With respect to legal originals the 
cases are comparatively clear that in a 
testamentary residuary trust a power 
to dispose of them will be implied. With 
respect to legal originals in a specific 
testamentary or inter vivos trust, the 
courts show a tendency to deny the 
power to sell unless it has been express- 
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ly granted. Thus, there are a good many 
situations in which the trustee will be 
safe in retaining originals without a 
judicial interpretation, although he 
might not be safe in disposing of them. 
But frequently a trustee cannot be sure 
either of his authority to retain or of his 
authority to sell. The safe course for 
him to pursue is to obtain a judicial 
interpretation of the instrument. 

The existence of an express provision 
directing the retention of ‘originals, 
whether legal or nonlegal, does not com- 
pletely deprive the trustee of authority 
to dispose of them. If there has been 
such a change in circumstances that the 
failure to sell would defeat or substan- 
tially impair the accomplishment of the 
purpose of the trust, the trustee not only 
has the right but he is under a duty to 
sell. 

In such a situation the trustee ordin- 
arily should apply to the court for in- 
structions but if there is an emergency 
he should sell and then account. The 
court will approve the sale if the cir- 
cumstances at the time of sale were 
such that the court would then have au- 
thorized it, although circumstances may 
have since changed so that as of the time 
of the accounting the court would not 
have authorized a sale. 


Consent and Directory Trusts 


Some question of authority may arise 
in connection with consent trusts, in 
which a person who is not a trustee has 
a veto power in connection with sales or 
purchases. Generally, the instrument is 
so drawn that the trustee will be pro- 
tected in retaining the property if the 
required consent is withheld. But there 
will be cases in which the trustee is on 
notice that the power is being used for 
an improper purpose and, for that rea- 
son, will not protect the trustee from 
liability for an ill-advised retention. 

The same principle is illustrated in 
the case of directory trusts where the 
“director” has a specified power over 
investments. Under a well-drawn in- 
strument the trustee almost always will 
be protected in following directions but 
under many instruments the extent of 
the power of the “director” and the sub- 
servience of the trustee are not clear. 





Then there is need for a careful examin- 
ation and sometimes for a judicial inter- 
pretation of the precise phraseology of 
the instrument to make sure that the 
action directed is not beyond the author- 
ity of the director or an improper exer- 
cise of it. 


Disagreement of Co-Trustees 


When a so-called trust for conversion 
confers a discretion to retain and there 
are two or more trustees who cannot 
agree whether to convert or to retain, 
there are English cases to the effect that 
the securities must be sold, since that 
is the primary purpose of the trust and 
it requires unanimity of the trustees to 
deviate from that purpose. It may be 
that these cases furnish the key to the 
perplexing problem which arises when 
trustees disagree on a question purely 
of business judgment. If we apply this 
principle to the ordinary trust, we may 
call it a trust to invest and reinvest and 
say that its primary purpose is the ac- 
quisition and holding of securities. If 
there is a difference of opinion between 
the trustees with respect to the purchase 
of a particular security, the legal solu- 
tion would seem to be that the security 
cannot be purchased. 


Similarly, but not quite so clearly, if 
there is a difference of opinion with 
respect to the retention of a particular 
security, the solution would seem to be 
that it should not be retained, because 
there is a lack of unanimity to that 
effect. Presumably, in both cases there 
will be some other security upon the 
purchase of which all of the trustees will 
agree. If not, there is probably some- 
thing more than a conflict of business 
judgment, and then the situation calls 
for the intervention of a court and per- 
haps the removal of one or more of the 
trustees. 


Liability for Unauthorized, Fraudulent, 
Negligent or Reckless Retention or Sale 


There are two bases of liability of a 
trustee to respond in damages for a loss 
to the trust. The first may be called 
unauthorized action by the trustee. The 
clearest examples are when a trustee 
retains a security which he is not au- 
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thorized to retain or sells a security 
which he is not authorized to sell. The 
other basis of liability—improper ac- 
tion—is a failure to exercise good faith, 
due care and reasonable judgment in 
retaining or selling a security, whether 
the act itself was authorized or not. On 
neither basis is there any liability un- 
less the unauthorized or improper ac- 
tion of the trustee has caused loss to 
the trust, and the amount for which the 
trustee is liable is the amount of the 
loss. In most situations, there is no 
difference so far as liability is con- 
cerned between an original and what I 
may venture to christen a “subsequent” 
security. But the courts have shown a 
greater reluctance to hold the trustee 
liable for failing to sell an original than 
for failing to sell a subsequent. 


In jurisdictions where there is no 
statute covering investments, there are 
two mediums whereby the courts give 
the trustee exemption from liability. 
One is through liberality in holding the 
investment to have been a proper and 
prudent one under the common-law rule. 
The other is through generosity in the 
length of time during which the court 
finds that it was reasonable for the 
trustee to hold the security before dis- 
posing of it. In states having statutes 
listing or defining proper investments 
for trustees there is no room for ex- 
emption along the first line. Therefore, 
the courts have been compelled to go a 
long way in finding reasons why the 
trustee acted properly in delaying a sale 
for a year or even more than that. 
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Bogert suggests that the courts per- 
mit an indefinite retention under a rule 
that although the security was one 
which the trustee should have disposed 
of and failed to dispose of within a rea- 
sonable time, nevertheless, “The case 
was a special one in which it was good 
judgment to determine to hold the se- 
curity indefinitely.” I am not sure 
whether Bogert is of the opinion that 
this grace is extended only in the case 
of originals or that it is also given in 
the case of subsequents which were au- 
thorized and proper when purchased 
but later on have become unauthorized 
or improper. In any event, I think that 
this is an overemphasis on flexibility at 
the expense of certainty. 


Trustees Can Mold the Law 


I am interested in how it has come 
about that the courts have been so len- 
ient in sustaining the propriety of the 
action of a trustee in connection with 
originals. In the first place trustees 
have been slow to sell originals either 
because they think that the trustor him- 
self would not have liked to have the 
securities sold or because beneficiaries 
have represented to the trustee that 
they know that that would have been 
the attitude of the trustor. In being 
influenced by these thoughts or impor- 
tunities trustees have made a serious 
mistake. Trustees—particularly cor- 
porate trustees—are no longer making 
this mistake nearly as frequently as 
they used to. They now appreciate 


that they were appointed to use their 
own discretion and that they should not 
abdicate it in favor of the assumed de- 
sires of a testator, physically dead, or 
a trustor, legally dead so far as the ad- 
ministration of the trust is concerned. 

The fact that trustees so frequently 
retained originals which they ought to 
have disposed of persuaded the courts 
to strain to exempt them from liability. 
In a backhanded sort of way this raises 
a hobby of mine: that trustees have the 
power, by the way in which they actual- 
ly administer trusts, to develop the law 
of trusts. For what is customary ad- 
ministration of trusts practically should 
be proper administration legally. To 
the extent that trustees perfect a 
science of administration of trusts, to 
that extent will the law be able to de- 
velop a scientific law of trusts. 

This is one way in which more cer- 
tainty may be brought into the law gov- 
erning investments. But the obvious 
and easy method to attain certainty lies 
in the hands of the lawyers and in the 
use of them of thoroughly considered 
and carefully drafted provisions making 
the intention of the trustor unmistak- 
able. 


Harold M. Lehman, nephew of Governor 
Herbert H. Lehman of New York, and at 
the time of his death in 1933, a partner in 
the investment banking firm of Lehman 
Brothers, left an estate of over $5,000,000. 
The residuary estate was left in trust for 
his wife. 
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Accounting by Guardians 
With a Reference to Revocation of Adoption 


WILLIAM M. WINANS 


Member of the Brooklyn, N. Y. Bar; Chairman, Guardianship Administration 
Committee, American Bar Assn. 


DOPTION was unknown to the com- 

mon law of England, and as a result 
is a creature of statute purely in the United 
States. 97 A.L.R. 1015. Such being the 
case, legal adoption in this country can 
only be effected in the manner provided by 
statute, and the courts are agreed that 
there must be at least a substantial com- 
pliance with all the essential requirements 
of the statutes. A parol adoption is not 
sufficient, nor is the mere recognition of 
the child as an adopted child or the trans- 
fer of custody sufficient to comply with the 
terms of the statute. The statute, how- 
ever, must not be construed strictly where 
there is a substantial compliance with every 
material provision. In re Williams, 102 
Cal. 70; Flannigan v. Howard, 65 N.E. 
782; People v. Bloedel, 4 N.Y.S. 110; Sires 
v. Melvin, 113 N.W. 106. All presumptions 
are in favor of the regularity of the adop- 
tion proceedings. Leonard v. Honisfayer, 
43 Ind. App. 607. 

In the absence of statute, there is noth- 
ing in the nature of a decree of adoption to 
take away from the court granting it the 
power to revoke it or annul it upon suffi- 
cient grounds. 39 Am. State Rep. 223. If 
there is a statute providing for revoking 
adoption, that procedure is exclusive and 
its requirements must be substantially ob- 
served. In re Buss, 254 N.Y.S. 852. 


Revocation of adoption can only be by 
judicial proceedings instituted for that pur- 
pose and cannot be solely by act of the 
parties. Tucker v. Fish, 154 Mass. 574; 
Matter of Ziegler, 143 N.Y.S. 562. The 
proceedings must be brought by the parties 
to the adoption proceedings, whether the 
natural or the adoptive parents, if brought 
after the term of court at which the adop- 
tion was granted. The adoption order is 
not subject to collateral attack for irregu- 
larities or error, but may be attacked for 
lack of jurisdiction in the court granting 
the original application. Villier v. Watson, 
182 S.W. 869. 


From report to Probate Division, American 


Bar Assn. 


Revocation of Adoption 


The usual grounds for revocation of 


adoption proceedings are: 


1. Fraud in adoption that is practiced 
on the natural parents, on thez child 
or on the court granting the adoption. 

. Undue influence brought to bear on 
the natural parents. 

. Lack of consent of natural parents to 
the adoption or of the organization 
acting in place of the parent where 
such situation exists. 

. Insanity, imbecility, etc., arising from 
conditions existing prior to adoption. 

. Where both the natural and adoptive 
parents agree and it appears to be 
to the best interests of the child, the 
adoption will ordinarily be revoked 
by the court. 


The welfare of the child should be the 
controlling influence on the court in de- 
termining whether or not adoption should 
be vacated. Having once been granted the 
adoption of a child, the new parents should 
not have any right to vacate those proceed- 
ings except for conditions existing prior to 
the adoption and of which they had no 
knowledge at the time. By the adoption 
proceedings, the child has acquired rights 
of inheritance as well as the right to sup- 
port and education, and should not be 
deprived of those rights except upon a clear 
showing that the original proceedings were 
had under a misapprehension amounting to 
fraud upon the adoptive parents. Phillips 
v. Chase, 201 Mass. 444. 


The courts have gone so far, and I think 
properly so, as to hold that the consent of 
the mother of an illegitimate child, obtained 
at the time when she was under age, is not 
sufficient ground to vacate the adoption to 
which she had consented while a minor. 
Matter of Bush, 47 Kan. 264. The mere 
fact that the child is incorrigible or un- 
manageable should be insufficient ground 
for revocation of the adoption, and is so 
held by most of the courts. Matter of Buss, 
234 App. Div. 299. 
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It is therefore recommended, that the 
abrogation of the adoption proceedings 
should not be allowed except where fraud 
has been practiced in obtaining the consent 
to the original adoption proceedings, such 
fraud to consist in fraud upon the court, 
upon the child, or upon either the natural 
or adoptive parents, and that consent once 
given, should not be withdrawn so as to 
affect the proceedings, unless it can be 
shown that the consent was obtained by 
fraud or undue influence. In making this 
conclusion, it is of course assumed that 
the provisions of the statutes relative to 
adoption were substantially complied with 
in all material requirements at the time 
of the original proceedings and that in all 
actions of the court, the best interests of 
the child should be the primary consider- 
ation in determining what, if any, change 
in its natural or adoptive status should be 
permitted. 


Accounts of Guardians 


Twenty-nine states have enacted into law 
a requirement for the rendition of accounts 
annually by a guardian. Another twelve 
require that accounts be rendered at a reg- 
ular period; four fix the period at 2 years, 
seven at 3 years, and one at six months. 
Seven states leave the frequency of ac- 
countings to be determined by the court. 
(See table.) Advantages of requiring 
guardians to account annually or at least 
at some regular period appear to be self 
evident. 

At least 39 states have made some pro- 
vision, in the form of penalties, for com- 
pelling the dilatory guardian to settle his 
accounts. Very probably the courts of the 
remaining nine states have sufficient in- 
herent power to compel the filing of ac- 
counts through contempt proceedings. 


Only nine states make any provision for 
a method of checking the receipt of accounts 
and of determining which accounts are over- 
due. Without this knowledge all penalties 
and power of enforcing compliance are in- 
effective as they. cannot be applied. The 
details of the methods used by the nine 
states in checking receipt of accounts are 
not determinable from the statutes. 


Checking Accounts 


Mississippi, New York and Wisconsin pro- 
vide for an annual examination of accounts 
at a definite time. This system appears to 
have the great advantage of simplicity, but 
it also appears that it would have the dis- 
advantage of bringing all accounts into 
court at the same time in a flood while like- 
wise concentrating into a short period the 
task of citing guardians and compelling 
them to account. This periodical aspect 
of accounts might tend to disrupt the other 
business of the court. 


Virginia and West Virginia have the 
most intricate system for bringing in ac- 
counts of any of the states, but it shoul 
prove effective. They provide for the ap- 
pointment of a “Commissioner of Accounts” 
or “Commissioner of Fiduciaries” whose 
duty it is to follow up on overdue accounts 
and to enforce their rendition. The crea- 
tion of another officer may or may not be 
justified according to the volume of bus- 
iness. Both Virginia and West Virginia 
deal with guardians, executors and ad- 
ministrators, and other fiduciaries in one 
law, and all are subject to the direction of 
the Commissioner, thus giving greater justi- 
fication for his existence as a separate of- 
ficer. 


I recommend to the committee that we ex- 
amine the feasibility of having one law for 





all fiduciaries with only such variations in 
their accounts and in the procedure for 
handling them as the differences in their 
positions actually demand. New Jersey, as 
well as Virginia and West Virginia, uses 
this system. The principle is also ap- 
plicable to other matters than accounts as 
shown by the statutes of above mentioned 
states. 


It is recommended that a method of 
checking the receipt of accounts and of 
determining which accounts have not been 
received, with a view to enforcing the ac- 
counting, be adopted by all states requir- 
ing regular accountings, and that a further 
study be made to determine which method 
is most desirable. 


Joint Guardianship Where Estate is Limited 


In New York State and presumably in 
other jurisdictions where the amount of an 
infant’s property is small, a bond may be 
dispensed with by having a guardian ap- 


Table Showing Statutory Provisions 





Checking 


State | Frequency* Penalty 








Ala. 
Ariz. 


Removal 
Attachment, 
removal 
Tmprison. 
Removal 
Contempt, 
fine & impris. 
Contempt? 
Attachment 
for contempt 
& imp. 
Att. for cont. 








Ark. | 
Cal. 
Col. 











Conn. 
Del. 





Index Books 











Fla. 
(incom- 

_ petents) 

Fla. Y 
(infants) | to time_ 

Ga. 1 





Time Att. for cont. 


Loss of Docket report 


commission 
___ Removal 
Att. & Rem. 


Loss of comp. 
| & rem. 


Fine & rem. 
Rem. & Imp. 
Removal 





Ida. 1 & court+ 
ml. _ 


Ind. 








Ta. 
Kan. 
Ky. 
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pointed jointly with some person and the 
funds deposited subject to the order of the 
Surrogate’s Court. The usual procedure is 
to have appointed jointly with the guardian 
the Clerk of the Surrogate’s Court, or an 
officer of a Savings Bank. ‘ 

Starting with infant’s personalty not ex- 
ceeding in value $2,000., by progressive 
stages in legislation the amount was in- 
creased so that at present an infant’s per- 
sonalty not exceeding $7500. may be de- 
posited. Bonds and the cost of annual 
premiums thereon are eliminated and the 
funds are safe as they can only be obtained 
by an order of the Surrogate. This is a 
substantial saving on small estates of in- 
fants that have many years to run. The 
personalty may be cash deposited in a Sav- 
ings Bank or legal securities deposited for 
safe-keeping with the Bank and by law the 
cost of a safe deposit box is a county 
charge. 

[The members of Mr. Winans’ Committee 
are Richard M. Clare and Arthur J. Kause.] 


Regarding Accounting by Guardians 


Checking 
Penalty 


Frequency* 


As 
required 
y | ___ Removal 
3 Removal 
3 Rem. & loss 
of comp. 
Att. & imp. Sees 
Removal Annual exam. 
by clerk 
imp. & 


Removal 











Att., 


Loss of comp. 
& citation 





3 


1 Loss of comp. 
& citation 


Loss of Comm. 




















La. 


Me. 


Removal 
Loss of comp. 
& rem. 
Att., rem. & 
action on bnd. 
Rem. & action 
on bond 
Action on bnd. 
? 
Action on bnd.} Beginning of 

court term 
Fine, rem. &/)Clerk’s book & 
att. docket which 

is published 











Md. 














1 & court} 








Removal 
Fine & 
contempt 
Loss of comp. 
& 10% liabil- 
ity to ward 
Fine & 
contempt 
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Mar. 1 ea. yr. 





*Once in every years (s) 

**As directed or required by court 

tAt end of first year and thereafter as required 
§Semi-annually if estate exceeds $20,000 





Extra Domiciliary Death Taxes on Intangibles 
Whither Away From Double Taxation? 


JOSEPH F. McCLOY 
Member of the New York Bar 


INCE a man can have but one domi- 

cile, notwithstanding suggestions to 
the contrary, any tax on a decedent’s 
intangibles other than the tax imposed 
by the domiciliary state is not merely 
a “double tax” but is better defined as 
an “extra domiciliary tax on decedents’ 
intangibles.” Such extra domiciliary 
tax results either from (1) conflicting 
decisions as to domicile, or (2) exercise 
of taxing power over intangibles of a 
decedent by a state (country) other than 
the state where the decedent is held 
domiciled, or (3) less frequently, from 
exercise of taxing power over the bene- 
ficiaries of estates residing elsewhere 
than the place of decedent’s domicile. 


(1) Conflicting Claims As to Domicile 


The problem of double domicile has 
engaged the attenton of the National 
Tax Association, among others, which 
has been hearing reports of its “Com- 
mittee on Double Domicile in Inherit- 
ance Taxation” through the past several 
years. The committee, after canvassing 
the several suggestions for remedying 
the situation, reaching an indefinite con- 
clusion, stated as follows:1 


“A judicial solution of our problem is 
indicated; the court must be available, 
competent, and impartial. The Supreme 
Court is too busy and too distant. State 
courts may be prejudiced. But the fed- 
eral district courts seem to fill the bill. 
The position of the executor is essential- 
ly like that of a plaintiff in an ordinary 
interpleader suit. The Eleventh Amend- 
ment seems to stand in the way (Wor- 
cester County Trust Co. v. Riley). But 


From address before Probate Division, American 
Bar Association. 


1. Address of Farweil Knapp delivered at the 
Tenth Tax Clinic of the Section of Taxation, 
American Bar Association, March 23, 1940. 


it has been settled that the immunity 
from suit given to the states by the 
Eleventh Amendment is a privilege which 
can be waived. If we could get the states 
to pass short reciprocal laws consenting 
in advance to being sued by a fiduciary 
in a federal district court in an inter- 
pleader suit, and if we could get Con- 
gress, by amendment of the Judiciary 
Act, to give the federal district courts 
jurisdiction of the subject matter, it 
seems that a practicable solution might 
be found. ... Our present line of thought 
is that all such suits should be brought in 
the federal district court for the District 
of Columbia, but that the case might be 
removed to any other federal district 
court agreed upon by the executor and 
the claiming states . . . I personally feel 
that the last-mentioned procedure holds 
out the best promise of a solution.” 


Further Solutions Suggested 


In one of the Reports of the Commit- 
tee above referred to the conclusion is 
stated: “It is probable that everyone 
would agree that it would be very desir- 
able to have one impartial judicial tri- 
bunal where the controversy in a double 
domicile case could be tried out and 
determined.” Hence, a further sugges- 
tion offered, but which was not under 
consideration by the Committee, is that 
additional credits be allowed under the 
Federal Estate Tax Act for death taxes 
paid to the domiciliary state to all es- 
tates in those states which submit to the 
United States Board of Tax Appeals as 
the tribunal to mediate conflicting claims 
as to domicile. 

The plan suggested avoids many dif- 
ficulties such as have been pointed 
out by the committee. Constitutional 
changes as well as the necessity for 
negotiating compacts or agreements 
among the states would thus be avoided. 
With so many difficult expedients dis- 
carded by the committee perhaps the 
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way is open to the adoption of some such 
simple country law office solution.? 


Another unexplored avenue of ap- 
proach to the double domicile difficulty 
might furnish exit from the labyrinth 
for many estates. Several states have 
already entered into a cooperative ar- 
rangement for the purpose of securing 
payment of death taxes on intangibles 
of estates of decedents domiciled in any 
of such states where the estate is ad- 
ministered in any of the other recipro- 
cal states. Under the New York sta- 
tute,? the State Tax Commission is re- 
quired to communicate and cooperate 
with the proper taxing authorities of 
the state of domicile providing that state 
has a reciprocal statute. This provision 
might be enlarged so as to require noti- 
fication to the taxing authorities of all 
of the reciprocal states, so that if any 
conflicting claims to domicile existed, 
they could be tried out in the court where 
the administration of the estate is pro- 
ceeding. No reciprocal states should 
refuse to come into the disinterested 
forum of probate. 


“Stop, Look, Listen and Learn” Rule 


Any one of the decedents, Dorrance, 
Hunt, Trowbridge or Green, whose es- 
tates gave rise to litigations achieving 
so much notoriety, could have lived 
exactly as he lived and have so disposed 
of his various properties in the several 
contending states as to avoid either con- 
flict of decision as regards domicile or, 
at least, payment of any extra domicil- 
iary tax other than any tax which might 
have been collected out of loose ends of 
property he had left unattended to in 
such contending states other than the 
state he himself chose as his domicile. 


It is within the power of any prop- 
erty owner to prevent, after his death, 
double or multiple taxation of his prop- 
erty based upon conflicting decisions as 
to domicile, providing that while living 
he follow the “Stop, Look, Listen and 
Learn Rule.” That is, the property own- 
er, once in a while between journeyings, 


2. McCloy, “Domiciliary Tax Conflicts,” Trust 
Companies Magazine (now Trusts and Estates), 
December, 1938. 

3. Tax Law, Sec. 249-t(2). 
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should Stop to consult his lawyer, who 
should be permitted to Look over the 
situation carefully and, having been 
given his opinion, the property owner 
should Listen and Learn what to do and 
not to do, then and henceforth.* 


If the property owner, during his life- 
time, follows the Rule enunciated, the 
only ones who will be troubled about 
conflicts as to domicile will be the tax 
collecting agencies of the several states. 
No doubt if nothing at all be done by 
way of amendatory legislation, in due 
course of time so many property owners 
would become followers of the “Stop, 
Look, Listen and Learn Rule” that no 
such legislation would be necessary. 


(2) Exercise of Taxing Power By 
Non-Domiciliary State 


There is some difference of opinion as 
to whether the more recent decisions of 
4. For an illustrative case applying this prin- 


ciple, see the author’s article in Trust Com- 
panies, supra. 
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the Supreme Court in the Curry v. Mc- 
Canless and Graves v. Elliott cases pre- 
sage a reversal of the rules laid down 
in the group of cases, beginning with 
Farmers Loan and Trust Company v. 
Minnesota, forbidding taxation of intan- 
gibles of decedents by a state other than 
the state of domicile. These earlier 
cases left open the question as to taxa- 
tion of intangibles which had acquired 
a “business situs” apart from a domicile 
of the decedent. 


There is a very practical difference 
between the respective situations cov- 
ered by the earlier cases and the recent 
cases. In the latter cases, the decedent, 
during his lifetime, had voluntarily left 
his intangibles in trust with a trustee 
located in a state other than his domicile 
at death. In the earlier cases, the intan- 
gibles affected were such as would be 
acquired in the ordinary channels of 
commerce and kept by the investor, at 
home. 


This real difference would easily per- 
mit the distinction between the cases 
holding that under our Federal Consti- 
tution only the domiciliary state is gen- 
erally permitted to tax intangibles of 
decedents and those holding extra domi- 
ciliary taxes may be imposed in those 
cases where “.... the taxpayer extends 
his activities with respect to his intan- 
gibles, so as to avail himself of the 
protection and benefit of the laws of 
another state, in such a way as to bring 
his personal property within the reach 
of the tax gatherer there,... .”5 


5. Curry v. McCanless, 307 U. S. 357, 367 (1939). 
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Violates Every Canon of Sound Taxation 


The extra domiciliary tax on intan- 
gibles of decedents falls short measured 
by every maxim of sound taxation and 
the rules of justice and morality that 
taxes be fair and equal. [In the earlier 
days, before the statutes and decisions 
prohibiting double taxation,] many prop- 
erty owners, well advised, were able to so 
dispose of their holdings as to enable 
their estates to evade the extra domicil- 
iary tax entirely. The collection of tax 
from this source became less certain year 
by year, being also collected from a frac- 
tion of the estate coming within the 
jurisdiction of the taxing state. 


No tax could be less convenient. It 
was levied at a time and in a manner 
most troublesome to the taxpayer and 
exposed him to most annoyance by the 
tax collector. The estate of a decedent, 
being administered in an upstate New 
York village where the assets consisted 
of intangibles subject to the taxing pow- 
er of several other states, would not be 
in a position to liquidate its holdings so 
that the village undertaker and _ local 
trademen could be paid until some clerk 
in the tax office at Topeka, Kansas, or 
elsewhere, filed an assessment and issued 
consent to the sale of securities upon 
payment of what is called a “tax” but 
considering its essense is better defined 
as a “ransom.” 


The extra domiciliary tax was expen- 
sive, involving large costs of collection 
and large costs to estates in proceedings 
to fix taxes‘ at long distance. The tax 
was not self-adjusting nor uniform in 
yield, being subject to circumstances 
beyond contemplation by the tax impos- 
ing authorities. The tax did serious 
damage to the industry and enterprise 
of the country. 


(3) Taxing Beneficiaries Residing 
Elsewhere 


It should be noted that the extra domi- 
ciliary tax considered under this point 
may be imposed not only upon intan- 
gibles of decedents but also upon their 
real property or tangibles. No state of 
the Union imposes death taxes on shares 
of estates received by beneficiaries domi- 





ciled therein from decedents domiciled 
elsewhere and whose property was lo- 
cated elsewhere, but such taxes are im- 
posed by a certain foreign country. Con- 
sidering the effect of the operation of 
such taxes imposed by foreign countries 
this species of extra domiciliary tax 
would be better defined as a “Fifth Col- 
umn Tax.” 

There are dicta, however, by state 
courts, to the effect that such taxes 
might be imposed: 


“It may be that the state might im- 
pose a succession tax upon every citizen 
of the state who succeeds to either real 
or personal estate, from whatever source 
derived.” 


But in neither of these cases is support- 
ing authority cited. Alluring as the 
prospect of such a new source of taxa- 
tion may be to state taxing authorities, 
the practical difficulties in the collection 
of such taxes will probably preclude 
their widespread adoption. 

On the other hand, certain foreign 
countries, in a position to exercise 
greater control over their citizens or in- 
habitants, are at present collecting such 
taxes at rates, it is said, approaching in 
some cases, if not reaching, confiscation. 
Many wills of residents of the United 
States contain the usual provision direct- 
ing the payment of all inheritance, trans- 
fer or succession taxes, without excep- 
tion, as an expense of administration, 
thus reducing the amount of the resid- 
uary estate and exonerating the bene- 
ficiaries other than residuary benefic- 
iaries. Where the residuary estate pass- 
es, in whole or in part, to our resident 
citizens, if such foreign taxes are held 
to be includable in the taxes to be paid 
as an expense of administration the 
result is that our citizens may pay not 
only the taxes imposed by our Federal 
and State governments, but also the tax- 
es imposed by the foreign government. 
The Surrogate of New York County, in 
a 1930 case,” held: 


6. Bittinger’s Estate, 129 Pa. 338 (1889). See 
also People v. Griffith, 245 Ill. 532 (at page 
536) (1910). 

- Estate of Carl Damschinsky, N. Y. L. J., 
March 6, 1930. Similar decisions were made: 
Estate of Ruleman Muller, N. Y. L. J., Nov- 
ember 14, 1929, and Estate of Helene Brock, 
N. Y. L. J., April 2, 1980. 


Guaranty Trust Company 


of Canada 
TORONTO WINDSOR 


Under Dominion Government Supervision 


“T hold that under the provisions in 
the testator’s will directing the payment 
out of his estate of ‘all inheritance taxes’ 
as an expense of administration, all 
taxes imposed by the Republic of Ger- 
many upon the legacies of those who are 
citizens or residents of that country, 
must be paid out of the residuary estate 
without reimbursement by such legatees 
(Farmers Loan & Trust Co. v. Winthrop, 
238 N. Y., 488).” 


But when the same situation arose in 
1936, the same Surrogate was at pains 
to distinguish the cases cited, saying: 


“The German tax is not a transfer, 
inheritance or succession tax as under- 
stood and defined by our courts. It is 
in the nature of an acquirer’s tax as- 
sessed personally against the beneficiary 
solely on the. basis of his residence in 
Germany. This testator was neither 
domiciled in Germany nor did he leave 
any property located there.”’® 


Retaliatory Measures 


The effect of the operation of such 
foreign tax laws as well as other laws 
and restrictions upon our citizens and 
their property has provoked the proposal 
of retaliatory legislation in this coun- 
try. A bill® recently introduced in the 
New York State Legislature proposed 
the addition of a new paragraph to that 


Section of the Tax Law (249n) which 


8. Julius Baer Estate, N. Y. L. J., November 19, 
1936. See also Matter of Gotthelf, 152 Misc. 
809, at p. 311 (19384). 

9. Assembly, Int. No. 216, P. R. No. 216 (1940). 
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fixes the rates for computing the estate 
tax upon estates of resident decedents. 
The proposed paragraph read as follows: 


“Notwithstanding any of the forego- 
ing provisions of this section or any other 
provision of this article, there shall be 
imposed upon the transfer of the net 
estate of every person who at the time 
of death was a resident of this state to 
any person who is an alien resident of a 
foreign country, the government of 
which does not permit, or restricts, the 
citizens or residents of the State of New 
York receiving payments of shares in 
the estates of decedents of said foreign 
country, a tax equal to not less than the 
same rate of tax and restrictions im- 
posed by such foreign country upon the 
inheritances therein passing to citizens 
or residents of this state.” 


This bill, nominally a tax bill, went 
far beyond its title in that it contem- 
plated confiscation of net estates of resi- 
dents in certain cases as therein pro- 
vided. It failed of passage. 

The bill was inequitable. It may be 
inferred from its enigmatic terms that 
this bill was a retortion measure and, 
so regarded, lacked the element essential 
to the equity of retortion, namely that 
the disabilities retaliated should have 
been imposed by the foreign sovereign 
on aliens as aliens. It makes no dis- 


As Britain considers issuance of war insurance on properties 
of individuals and industries, the King and Queen view de- 


struction in London. 
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tinction between disabilities so imposed 
and those imposed alike on aliens and 
subjects of such foreign sovereign. 

The proposed bill was also unjust. 
Where the disability retaliated consists, 
for instance, merely of a restriction on 
the export of capital from the territory 
of the foreign sovereign, while enjoy- 
ment of an inheritance by beneficiaries 
who should repair to the foreign terri- 
tory is permitted, this bill would deprive 
the alien beneficiary entirely of his in- 
terest in the estate of a resident dece- 
dent. 

The enactment of such a bill would 
also be impolitic in that it would tend 
to drive taxpaying citizens out of one 
state to another jurisdiction where simi- 
lar acts were not in force, thus causing 
loss of income, estate and other taxes 
by the state enacting such a measure. 
Furthermore, such a law would place an 
unbearable burden on the tax assessing 
and collecting agencies of the state who 
would be required to ascertain the de- 
tails of all the constantly changing tax 
and fiscal acts of all foreign countries 
and their numerous political subdivisions 
as a basis for imposition of tax. 

Finally, the law would not be a tax 
law but an escheat law. Its confiscatory 
provisions raise grave constitutional 
questions, particularly with respect to 

rights secured by trea- 
ties between the United 
States and foreign coun- 
tries. 


Wages and Hours 


The provisions of the 
Wages and Hours Act, 
which go into effect in 
October, should be of dis- 
tinct interest to trust 
management. Trusts and 
Estates has made a pre- 
liminary survey of the ef- 
fects of the law on trust 
department administra- 
tion, and expects to pub- 
lish an account thereof in 
the next issue. 





Recent and Pending Trust Legislation 
Noteworthy Steps in Revaluation and Readjustment of Trust Law 


RALPH H. SPOTTS 


Associate Counsel, Title Insurance and Trust Company, Los Angeles; 
Chairman, Committee on Recent and Pending Trust Legislation, American Bar Assn. 


N an address in Chicago late last year, 

Professor George G. Bogert of the Uni- 
versity of Chicago suggests that the time 
is ripe for taking an inventory of trust 
law, state by state, through a cooperative 
research and discussion project. Mr. Bo- 
gert points out that a critical comparsion 
of local trust law with trust law in general 
would bring to light uncertainties, mis- 
takes, anachronisms and gaps in the law, 
some of which are real handicaps to trust 
creation or administration. 


Recognizing that the histories and eco- 
nomic and social conditions of the states 
are very different, and that trust law is 
largely of local concern, he does not recom- 
mend that trust law should be the same 
in all states but that each of the states ex- 
amine and criticize its own trust law, in the 
light of the experience elsewhere and of 
proposed model laws, and then decide what, 
if any, revision or simplification is needed. 


To secure broad representation, and to 
reduce the likelihood of a statute which 
seems to be, or in fact is, biased or partial, 
and to increase legislative confidence in 
resulting recommendations, Mr. Bogert 
makes this suggestion: “In the field of 
trusts there are a number of groups which 
should have a part in any revaluation and 
readjustment of trust law. There are, 
first, the professional trustees, both cor- 
porate and individual; secondly, lawyers 
who specialize in trust law as advisors to 
trustees, or as draftsmen for settlors, or 
as counsel to beneficiaries; thirdly, judges 
who deal frequently with trust problems, in 
the probate or equity courts; fourthly 
teachers and writers who have a major in- 
terest in the subject.” 


This report will reflect the extent to 
which the basic ideas of this proposal have 
been and are being effected in practice in 
several jurisdictions. 


From report to Trust Divisicn, Section of Real 
Property, Probate and Trust Law. 
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Legislation Enacted, Killed or Tabled 


Alabama 


A principal and income act was enacted 
by the legislature in 1939. Section 11 of 
the Uniform Prnicipal and Income Act, 
covering unproductive assets, was com- 
pletely rewritten. 

The Income Tax Act was so amended that 
non-resident beneficiaries of Alabama 
trusts will not be required to pay an in- 
come tax to Alabama on income derived 
from intangibles. The legislature also 
passed a reciprocal statute with reference 
to death taxes, which has the effect of re- 
lieving intangibles from death taxes in Ala- 
bama merely bceause they are held in trust 
in that state or because the physical cus- 
tody is in that jurisdiction; this applies to 
non-residents and carries the usual recipro- 
cal clause. 


California 


The California Inheritance Tax Act of 
1935 has been amended to make certain that 
intangibles should not be taxed belonging 
to residents of other states when such other 
states did not tax the transfer of intang- 
ibles belonging to a resident of California. 
Effective also since the last report of this 
Committee, is the California Gift Tax Act 
of 1939. 


Section 76 of this Act, providing that no 
corporation, organized or existing under 
the laws of this state, shall transfer on its 
books or issue a new certificate for any 
share or shares of its capital stock without 
the written consent of the Controller, un- 
less such transfer is the result of a sale 
of the stock made through the offices of a 
bona fide stock exchange, curb exchange, 
stock broker, or other person regularly en- 
gaged in the business of arranging for sales 
of shares of stock, was repealed at the 1940 
extra session. 


Kentucky 


Chapter 128 of 1940, appearing as an 
amendment to Section 4706-11, (authorizes 
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investment of fiduciary funds in bonds of 
various housing authorities). 
Louisiana 

Under the sponsorship of the Louisiana 
State Bar Association, through its Com- 
mittee on Uniform State Laws, the 1940 
legislature enacted a measure exempting 
from inheritance taxation by that state in- 
tangibles of persons not domiciled in that 
state. 


Many other states are giving renewed 
consideration to the taxation of intangibles 
on non-resident decedents. Impetus to this 
movement was given by the Committee on 
Fiduciary Legislation, Trust Division, 
American Bankers Association, of which 
Mr. Louis S. Headley, of St. Paul, is Chair- 
man. His committee prepared an amend- 
ment to existing inheritance tax laws which 
would result in the complete exemption of 
the intangibles of non-residents from inher- 
itance taxation. The suggested amendment 
is: 

“Nothing in this act shall be construed as im- 
posing a tax upon any transfer as defined in this 
act, of intangibles, however used or held, whether 
in trust or otherwise, by a person, or by reason 


of the death of a person, who was not domiciled 
in this state at the time of his death.” 


Massachusetts 


The Uniform Common Trust Fund Act, 
together with a substitute measure, was 
referred to the Judicial Council of Massa- 
chusetts at the 1939 session of the legisla- 
ture. Their report will be before the 1941 
house. 


Mississippi 

Senate Bill 147, proposing to enlarge the 
character of investments which guardians 
might make by direction of the Court or 
Chancellor, was reported adversely and fail- 
ed of passage. Senate Bill 51 was enacted, 
repealing Section 7346, Code of 1930, re- 
lating to investment of funds by guardians 
of war veterans. 


New York 


Section 24a of the Mental Hygiene Law 
was so amended as to make a trustee of a 
trust fund, if such fund is sufficient, liable 
for the support of a beneficiary who is an 
inmate of an institution in the Mental Hy- 
giene Department and empowers the Mental 
Hygiene Commissioner to institute proceed- 
ings to secure reimbursement. 


A new Section 17c is added to the Per- 
sonal Property Law by Chapter 420 of the 
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Laws of 1940. The first section of the new 
statute abolishes the rules of apportionment 
between principal and income of the pro- 
ceeds of sale of property acquired as a re- 
sult of foreclosure, and all other rules re- 
lating thereto with respect to all wills of 
decedents. dying after April 13, 1940, of 
living trusts established after that date, and 
all mortgages acquired after that date by 
fiduciaries irrespective of the date of their 
appointment. 


The second section of this new statute 
modifies the existing rules for the benefit 
of the life tenant by providing that he shall 
be entitled to 3% on the face of the mort- 
gage payable out of the rents of any fore- 
closed property before the repayment to the 
principal account of advances made for 
foreclosure expenses, tax arrears at the 
time of foreclosure, and capital charges. A 
division of opinion exists as to the consti- 
tutionality of this measure, and a test case 
will be brought. The moratorium on mort- 
gage foreclosures was extended to July 
1, 1941. In his message of approv- 
al, Governor Lehman states: “I regret that 
the Legislature has again this year failed 
to make any modification in the moratorium 
law to require amortization payments or 
refinancing.” 


Chapter 581 of the Laws of 1940 adds 
new Section 277-a to the Real Property 
Law permitting fiduciaries holding guaran- 
teed mortgage investments in trust to con- 
sent to reorganization plans which have 
been approved by the court and to partici- 
pate therein to the extent necessary to 
carry out such plan. 


By Chapter 582, amending Section 277 of 
the Real Property Law, the period is ex- 
tended to March 1, 1941 in which fiduciar- 
ies may waive or modify any terms and 
conditions and to extend or re-extend mort- 
gage investments, whether or not guaran- 
teed, prior to March 1, 1940. New matter 
contained in the amended Section permits 
investors prior to March 1, 1941 also to 
participate in plans for the reorganization 
of mortgage guaranty corporations. 

Chapter 138 removes from the tax law 
the provision crediting the tax on estates 
of resident decedents with the amount of 
any constitutionally valid estate taxes paid 
to any other state. 


Chapter 377 amends the real property 
law by placing a limitation upon the mort- 
gagor’s covenant to keep buildings insured 
to an amount not exceeding 100% of their 
full insurable value, and requires that the 





policy shall carry the standard New York 
mortgage clause in the name of the mort- 
gagee. 

The real property law (Sec. 278-a) was 
amended by Chapter 446 to provide that 
fiduciaries may sell property in planned 
slum clearance areas and accept in ex- 
change securities of a corporation engaged 
in slum clearance if such corporation agrees 
in writing at the time of such sale to re- 
construct, improve, alter, repair or demol- 
ish such property, or to construct a new 
building on such property, or on such prop- 
erty and any contiguous property owned or 
to be acquired by such corporation. 


Chapter 829 makes certain substantive 
and procedural improvements in the law of 
estates. In recommending this legislation, 
the Executive Committee of the Sur- 
rogates Association had four objects in 
view: (1) To remove all doubt as to the 
jurisdiction of the Surrogate’s Court over 
legal life estates and to enact legislation for 
the exercise of such jurisdiction in an or- 
derly manner, particularly in accounting 
proceedings; (2) To clarify existing law as 
to jurisdiction over testamentary trustees 
and the representatives of deceased or in- 
competent testamentary trustees; (3) To 
correct and clarify existing law relating 
to sureties on the bonds of fiduciaries; and 
(4) To improve and simplify the provisions 
of other statutes affecting practice and pro- 
cedure and substantive law relating to de- 
cedents’ estates. 

Two Senate proposals, if adopted and ap- 
proved, would have overhauled the system 
of computing fees of trustees. 

[No legislation relating to trusts or to trust ad- 
ministration was enacted at the 1940 sessions of 


the legislatures of Rhode Island and South Car- 
olina.] 


Trust Legislation in Prospect for 1941 


[No measures affecting trusts or trust adminis- 
tration are presently under consideration for in- 
troduction in the 1941 legislatures of the follow- 
ing states: Arizona, Idaho, Indiana, Maine, Mary- 
land, Montana, Nebraska, New Mexico, North 
Dakota, Ohio, Oregon, Texas, Vermont, Wisconsin, 
and Wyoming. ] 


Arkansas 


A committee from the Arkansas Bar As- 
sociation is collaborating with a committee 
from the Arkansas Bankers Association on 
the recodification of the probate laws in 
the hope that a new probate law may be 
introduced in the legislature next January. 
Consideration is also being given to one or 
more of the uniform trust acts. 
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California 


It now appears certain that there will be 
introduced in the legislature, a measure 
concerning the ascertainment of principal 
and income and the apportionment of re- 
ceipts and expenses among tenants and re- 
maindermen The final draft of the pro- 
posed bill, except as to the section on “Ex- 
penses—Trust Estates,” has been approved 
by California fiduciaries. While this pro- 
posal follows generally the provisions of the 
Uniform Act, numerous departures have 
been made. 


Colorado 


A program for the revision of the pro- 
bate statutes is being sponsored by the 
Colorado County Judges’ Association. <A 
provision may be included which will per- 
mit pooled funds. Undoubtedly the legis- 
lature will be asked to adopt a Principal 
and Income Act. 


Connecticut 


The Chief Justice of the Supreme Court 
recently appointed a committee to consider 
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proposed trust legislation which will be sug- 
gested for consideration by the legislature. 
This committee, in cooperation with the 
corporate fiduciaries of the state, is ex- 
pected to urge the passage of a workable 
Common Trust Fund Act. Further consider- 
ation will be given the Uniform Principal 
and Income Act. 


Delaware 


The legislature will be asked to correct 
certain patent errors appearing in the laws 
enacted at the 1939 session relating to in- 
vestments of funds by fiduciaries and to the 
common trust fund statute. 


Georgia 


Much discussion is current for the adop- 
tion of a new Probate Code which would 
include a major portion, if not all, of the 
uniform trust measures. It is uncertain, 
however, whether a draft of such a code 
will be prepared for consideration by the 
General Assembly in 1941. 


Illinois 


The Section of Probate and Trust Law 
of the Illinois State Bar Association is cur- 
rently studying the new probate act with 


the view of uncovering any imperfections 
therein in order that there may be intro- 
duced in the 1941 General Assembly a bill 


involving non-controversial amendments 
which will be calculated to fortify the new 
act and eliminate any ambiguities. 


Towa 


The Iowa State Bar Association has ap- 
pointed a special committee which, with a 
sub-committee of the Trust Division of the 
Iowa Bankers’ Association, will consider 
new trust legislation. Consideration may 
be given to a revision of entire probate 
law of Iowa. 


Kansas. 


At the next session of the legislature, it 
is expected that there will be presented a 
statute substantially in the form enacted 
by the Louisiana legislature, or a reciprocal 
statute, to exempt from inheritance tax 
intangibles belonging to or held in trust for 
non-residents. A committee of the Kansas 
State Bar has been appointed to consider 
certain amendments to the new Probate 
Code. So far as now known, none of such 
amendments will relate to trusts or trust 
administration. Participating in this pro- 
gram will be the Kansas Judicial Council 
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as well as the Legislative Committee of the 
Trust Division of the Kansas Bankers Asso- 
ciation, 


Minnesota 


In the 1939 session, a bill attempted a 
general revision and codification of the 
statutes relative to trusts, and was based 
largely on the Uniform Trust Act, the Uni- 
form Principal and Income Act, the English 
Trustee Act, the Restatement of the Law 
of Trusts, and upon existing statutes of 
Minnesota and other states. The measure 
was defeated in the Senate, chiefly because 
some senators felt that they had not had 
sufficient opportunity to study its  pro- 
visions. 

The committees charged with the draft- 
ing of this measure have completed the 
1940 Revision of the Proposed Trust Ad- 
ministration Act. It is anticipated that, 
with some possible changes, this proposed 
Act will be again submitted to the legis- 
lature in 1941. 


Missouri 


A measure exempting from inheritance 
taxation intangibles belonging to non-resi- 
dents of that state, if not enacted at the 
special session this year, will be presented 
to the Missouri legislature at its regular 
session in January, 1941. 


Nevada 


Members of the Nevada Bar have recom- 
mended certain changes in the proposed 
Probate Practice Act, which are being con- 
sidered by the Committee. The measure 
will be submitted at the 1941 session. 

A recently appointed committee of the 
State Bar is now considering changes in 
some of the trust statutes. A bill embody- 
ing its recommendations will be introduced 
in 1941. 


New Hampshire 


Later this year some changes in the trust 
investment laws of New Hampshire will be 
considered for presentation to the 1941 leg- 
islature. 


North Carolina 


The suggested statute which has been 
worked out by a Governor’s Commission 
over a four-year period was not enacted at 
the last session. It is a comprehensive re- 
vision of the laws relating to estates. 

Because of the scope of the work under- 
taken by this Commission, it is deemed by 





the Commission to be highly desirable that 
the subject of Trusts and Trustees be 
studied and revised by it or some other 
commission in similar manner to that ac- 
corded the subjects embodied in the sub- 
mitted report. 

A bill designed to enact into law the 
recommendations and suggestions of the 
Committee is expected to receive further 
consideration by the General Assembly in 
1941. 


Oklahoma 


Last year the Oklahoma legislature re- 
fused to enact a measure known as the 
Uniform Trust Act. The proposed measure 
included various sections of the Uniform 
Trusts Act and of the Uniform Principal 
and Income Act. Numerous suggestions of 
this committee in 1938 were adopted by the 
Oklahoma Committee charged with the 
preparation of this measure. This Act may 
again be introduced in the 1941 legislature. 


Pennsylvania 


A Committee on the Law of Decedents’ 
Estates and Trusts of the Trust Company 
Section of the Pennsylvania Bankers Asso- 
ciation is cooperating with a similar com- 
mittee of the Pennsylvania Bar Association 
in efforts to improve fiduciary law and ad- 
ministration. It is possible that these com- 
mittees may give consideration to the adop- 
tion of the Massachusetts Prudent Investor 
Rule. 

Some discussion is current concerning 
legislation which would permit trustees to 
make application to the court for an en- 
largement of the investment provisions of 
the trust instrument when such provisions 
are so restricted, when considered in the 
light of changed and changing conditions, 
as to render them impossible or practically 
incapable of being followed by the trustee. 

A Uniform Principal and Income Act has 
twice been passed by the legislature only 
to be vetoed by two different governors. 
This measure was introduced at the last 
legislative session but died in committee. 

While an Enabling Act on Common 
Trust Funds was passed at the last session, 
amendments will undoubtedly be submitted 
for legislative approval in 1941. 


South Dakota 


The State Bar Committee on Banking 
and Trust Companies will sponsor a pro- 
gram for the adoption by the legislature of 


Frequently banks and lawyers 


in other States recommend the 
Equitable for custody accounts. 
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a uniform reciprocal transfer tax act. It 
is also expected that strong consideration 
will be given to the advisability of adopting 
one or more of the uniform measures relat- 
ing to trusts. 


Tennessee 


Consideration is being given to possible 
authorization by the 1941 legislature for 
the appointment by the Governor of a com- 
mittee to study and codify the estate laws 
relating to the handling of fiduciary bus- 
iness. 


The New Administration Act, enacted in 
1939, was held valid and constitutional by 
the Supreme Court of Tennessee on May 
29, 1940 in Commerce Union Bank v. Gil- 
lespie et al. It is reported that the decision 
probably sufficiently clarifies the Act so 
that further legislation by the 1941 legis- 
lature will be unnecessary. 


Utah 


It now appears that the 1941 legislature 
will be requested to incorporate in the in- 
heritance tax statute a provision as_ to 
intangibles of non-residents similar to the 
measure enacted by Louisiana. 


West Virginia 


A fiduciaries’ committee has been ap- 
pointed to discuss contemplated new bills 
and amendments to the probate laws. For 
this work, the cooperation of the legal 
faculty of West Virginia University is be- 
ing solicited. 


[The members of Mr. Spotts’ committee 
are C. P. Burnett, Jr., Irving E. Carlyle, 
Emerson R. Lewis and Dudley C. Monk.] 








Why Common Stocks for Trust Funds 


Judicial Sanction Follows Changing Investment Principles 


N the early period of trusts there was 

no question of investment at all. The 
subject matter of trusts was land. Even 
the income in many cases was in kind. 
Later, as wealth increased and land 
changed hands more readily, there did 
from time to time arise questions in- 
volving the investment of cash. Then 
as occasion required, application was 
made to the Chancellor for instructions 
or an order with respect to the invest- 
ment of funds in the hands of the trus- 
tee. Government Bank Annuities with 
3% interest were invariably the invest- 
ment specified. 


In the absence of formal application 
to the court for approval the trustee 
was expected to purchase only those 
securities which the Chancellor would 
approve.” 


“Tf a trustee should lay out trust 
funds in any stock in which a Court of 
Equity itself is not in the habit of di- 
recting funds in its own possession to be 
laid out, although there should be no 
mala fides; yet if the stock should fall 
in value he would be held responsible 
for the loss. *** It is, to adopt the 
language of Lord Bacon, substituting for 
the private conscience of the trustee, 
‘the general conscience of the realm 
which is Chancery.’ ’’8 


The primary test of eligibility for 
trust investment was security of prin- 
cipal or what the Court called its “per- 
manence.” Thus, in Stewart v. Sander- 
son, L.R. 10 Eq. 26 (1870), Vice-Chan- 
cellor, Sir R. Malins, said: “It is true 
that the trustees have a wide discretion 


From address before Trust Division, American 

Bar Assn. 

1. 3 Bogert, Trusts and Trustees, 613, and cases 
cited. 

2. Lord Eldon in Howe v. Earl of Dartmouth, 
7 Ves. Jun. 137 (1802). 

3. 2 Story on Equity 640 (1843). 
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given them by the will**. But the doc- 
trine of the Court is that any appropria- 
tion of funds, the interest of which is 
given to a person for life and the capital 
to remaindermen, must be in securities 
of a permanent character.” 


First Statutory List 


Parliament first undertook to specify 
suitable trust investments in Lord St. 
Leonard’s Act (22 & 23 Vict. 35) in 
1859. The investments authorized were 
government securities, stock in the Bank 
of England or Ireland, East India stock 
and first mortgages on land in any part 
of the United Kingdom. There was 
doubt prior to the passage of this Act 
as to whether or not a mortgage on real 
estate was a proper form of trust invest- 
ment.* 


In considering the cases decided in 
England prior to the passage of Lord St. 
Leonard’s Act we find the Chancellor 
looking with disapproval or skepticism 
on all forms of investment other than the 
3% Bank Annuities on one of three 
grounds :5 


1. Impermanence or insufficient security 
of principal ;® 

Investment made or money “put out” 
on private security;7 or 

The form of the investment consti- 


tuted a use of the capital in trade.§ 


2. 


3. 


In the course of these decisions the 
English Chancery Courts defined the 


. Lewin, Trusts and Trustees (1839) p. 157; 
3 Bogert, Trusts and Trustees, 613 (1935); Ex 
parte Cathorpe (1785), 1 Cox 182, and other 
cases. 

. Lewin, Trusts and Trustees (1839) p. 156; 
Underhill, Trusts and Trustees, 7th ed. (1912). 

. Howe v. Earl of Dartmouth, supra, and other 
cases. 


7. Adye v. Feuilleteau, 1 Cox 24 (1783), and 
others. But see contra: Forbes v. Ross, 2 Cox 
113 (1788). 

8. Westover v. Chapman, 1 Coll. 177 (1844) and 
others. 
















standards to be observed by the trus- 
tee in the investment of trust funds. 
But it was fundamental that the invest- 
ment take the form of debt or obliga- 
tion, preferably a Government obliga- 
tion, a fixed capital sum, with fixed rate 
of interest and almost always with fixed 
maturity. 

When the problem of the investment 
of trust funds arose in America, the 
same general principles were followed. 
Conditions which prevailed in this coun- 
try, however, were quite different from 
those in England. Government securi- 
ties were so scarce that it was imprac- 
ticable to follow the strict English com- 
mon-law rule and consequently invest- 
ments in first mortgages were permit- 
ted. But trust investments took one 
general form, a promise to pay in the 
form of a bond or debt, either secured 
by mortgage or pledge of property, or 
enforcible through required levy of suf- 
ficient revenue. 


Erosion of Creditors’ Rights 


The political and financial events of the 
last ten years have affected drastically 
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these forms of investment. During the 
period when emphasis was placed upon 
the suitability of bonds as the standard 
or recognized investment medium, the 
courts recognized and zealously guarded 
the right of the creditor. A bond well 
secured and carefully selected meant, 
barring unforeseen developments, that 
the principal would be paid at maturity 
in currency having a fixed gold value 
and that in the interim interest at a 
specified rate also in currency having a 
fixed gold value would be paid. If the 
debtor defaulted, the bondholder was 
repaid from the pledged security. 

The history of legislation in the Uni- 
ted States since 1932 has been charac- 
terized by the suspension or denial of 
the rights of creditors. Beginning with 
the suspension of gold payments by the 
United States Government?® and running 
through the laws declaring mortgage. 
moratoria, suspension of the rights of 
judgment creditors and similar legisla- 


9. 3 Bogert, Trusts and Trustees, 613; 2 Scott 
on Trusts, sec. 227.5 (1939). 

10. See The Purchase of Common Stocks as Trust 
Investments, C. Alison Scully, Macmillan, 1937. 


The British Lion in Trafalgar Square, London, adds his voice to the call 
to arms of the country’s savings. 





The 


Second 
National Bank 


of 


New Haven 


Established 1855 


Trust Department 
Organized 1919 


tion, the value of bonds and credit obli- 
gations has been seriously impaired. The 
security of principal afforded by a bond 
is considerably less than it was. 

One of the early statutes was the 
amendment to Section 77 of the Federal 
Bankruptcy Act.11_ This provided for 
the reorganization of railroads by the 
modification or alteration of the rights 
of creditors generally either secured or 
unsecured, if those holding two-thirds 
in the amount of claims of each class 
approved the plan of reorganization. In 
the Rock Island case!? this section was 
held to be constitutional under the due 
process clause. This was the first time 
that composition principles, whereby the 
majority could bind the dissenting min- 
ority, had been extended to secured cre- 
ditors. 

Legislation along the same lines ap- 
plicable to corporations generally was 


11. Added by Act of March 3, 1933, 47 Stat. 1474. 

12. Continental Illinois National Bank & Trust 
Co. v. Chicago, Rock Island & Pacific Ry Co., 
294 U. S. 648. 
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provided by Section 77B of the Federal 
Bankruptcy Act.1% This section was held 
to be constitutional in Campbell v. Alle- 
ghany Corp.14 

Relief of municipalities and local tax- 
ing agencies was provided by Sections 
81, 82, 83 and 84, added by Act of Aug- 
ust 16, 1937, 50 Stat. 653, and held con- 
stitutional in United States v. Bekins, 
304 U.S. 27. A further restriction on 
the rights of secured creditors was the 
passage of the new Frazier-Lemke Act 
of August 28, 1935, 49 Stat. 943, which 
was held constitutional in Wright v. Vin- 
ton Branch of the Mountain Trust Bank 
of Roanoke, 300 U.S. 440. 

The philosophy of these decisions was 
in direct contrast to the views of the 
courts for the preceding hundred years. 
The dissenting opinion of Mr. Justice 
Sutherland in the Minnesota Mortgage 
Moratorium case, Home Building & Loan 
Association v. Blaisdell, 290 U.S. 398, 
points out that Art. I, Sec. 10 of the Con- 
stitution was designed to uphold the 
sanctity of the contract which was re- 
garded as more important to the wel- 
fare of society than the temporary allev- 
iation of those who found themselves in 
debt without ready means to liquidate 
the indebtedness. 


The worth of a bond is no longer deter- 
mined wholly by the value of the secur- 
ity the indenture prescribes but it de- 
pends more on how the bondholder will 
be permitted to fare in case of reorgani- 
zation. 

Another feature of bond investment 
has in the opinion of many persons made 
this medium of security less desirable, 
under present conditions, than common 
stocks. The easy money policy of the 
Federal Government has driven interest 
rates to levels so low and bond prices 
so high as to be almost without parallel. 
It is impossible today to buy high grade 
bonds on a reasonable income yield basis 

13. Added by Act of June 7, 1934, 48 Stat. 912. 

14. 75 F. (2d), 947. Cert. denied 296 U. S. 581. 

15. Brown v. Muth (N. Y. Sup. Ct., Westchester 

Co., N.Y.L.J., April 11, 1939), contains some 
amusing comments on the operation of a New 
York statute (Sec. 1083-A, C.P.A.) adopted 
in 1933, which prevented the holder of a 
mortgage bond from procuring and enforcing 
a deficiency judgment against the mortgagor 


except on a basis of valuation for the mort- 
gaged property approved by the court. 





and the reduction in income has meant 
not only inconvenience but in some cases 
hardship and privation to those whose 
sole means of subsistence is income from 
trust funds. ; 


Pros and Cons of Common Stocks 


It goes without saying that no invest- 
ment in common stocks can be sustained 
if the purchase of common stocks is 
without sanction of statute, substantive 
law, court decree or by the terms of the 
instrument under which the trustee is 
acting. 

There are those who still hold firmly 
to the opinion that a trustee should not 
buy common stocks. Citing the language 
of the courts in which common stock in- 
vestments have been disapproved, they 
point out that common stocks have cer- 
tain characteristics which render them 
unsuitable for purchase as trust invest- 
ments: 


1. They have no fixed value. Their 
value for purposes of liquidation and 
sale is determined from day to day by 
general business and financial condi- 
tions and is subject to fluctuation. 
Bonds on the other hand maintain a 
reasonably constant value based on 
principal amount and maturity; 

. They have no maturity; 

. Income from common stocks is not a 
matter of contract entitling the holder 
to a reguiar return but is dependent 
first on the prosperity of the com- 
pany and secondly on the action of 
the directors in time and amount of 
distributions to stockholders; 

. The increased cost of government has 
made necessary heavy taxes which will 
prevent the results of improved bus- 
iness accruing to the substantial bene- 
fit cf the stockholders. 


If precedent is all against common 
stocks as trust investments, what is to 
be said for them? 


1. They constitute an ownership in 
property and business and if properly 
selected represent enterprise on a 
large scale, reasonable stability and 
continuity of management and bus- 
iness policy; 

. They have a certain regularity of 
earnings and continuity of dividend 
payments; 
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3. They have ready marketability and 
reasonable income return; 

4. Under present conditions the trustee 
is as likely to preserve the capital 
sum as he is if he buys nothing but 
bonds; 

. It is the opinion of many authorities 
that they constitute a desirable. med- 
ium to offset effects of devaluation or 
inflation. 


Sanctioned by Courts and Investors 


It can no longer be stated dogmatically 
that common stocks are not a proper in- 
vestment for trust funds. Their status 
has been recognized. Just what limits 
the courts will put on the purchase of 
common stocks by trustees cannot now 
be stated or readily ascertained. The 
body of law will have to grow but it 
seems quite clear that there can no long- 
er be said to be a judicial denial or pro- 
hibition against the purchase of common 
stocks by a trustee. 

Judged by the investments chosen by 
experienced businessmen in the invest- 
ment of their own funds and in the funds 
of others, common stocks certainly oc- 
cupy a position fully sanctioned by the 
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best informed opinion today. The char- 
itable foundations, the universities and 
colleges, and various philanthropic or- 
ganizations have as a matter of policy 
included common stocks in their port- 
folios for a long period of time.® In 
some cases the trustees of such institu- 
tions have in recent years been so con- 
vinced of the necessity of including com- 
mon stocks in the portfolios that they 
have gone so far as to petition courts 
for permission to depart from specified 
lists of legal investments. 


There is an increasing number of 
cases in which the courts have been ask- 
ed and have given their sanction to the 
purchase of common stocks as trust in- 
vestments. In Fidelity Union Trust 
Company v. Loewy, 123 N.J. Eq. 90 
(1938) the court held that the word 
“securities” in the “vocabulary of or- 
dinary life” includes common stocks. In 
McGraw’s Estate, 337 Pa. 93 (1940); 
it was held that a general power of in- 
vestment authorized the trustee to pur- 
chase common stocks though no stocks 
constituted the estate of the decedent at 
the time of his death. (See also Matter 
of Loose, 167 N.Y. Misc. 763 (1938) ; 
In re van Derlips Will, 202 Minn. 206 
(1939). 

Under a recent New Jersey statute the 
court is given power to authorize a trus- 
tee under a will or trust agreement 
limiting the investments to legal invest- 
ments to buy common stocks neverthe- 
less if in the discretion of the courts 
such action is advisable. See Reiner v. 
Fidelity Union Trust Company, 126 N.J. 
Eq. 78 (1939)* and Morris Community 
Chest v. Wilentz, 124 NJ. Eq. 580 
(1939). 


Missouri Adopts Massachusetts Rule 


There can be no better statement of 
the present state of law on the subject 
than that contained in a recent decision 
of the St. Louis Court of Appeals, St. 
Louis Union Trust Company v. Tober- 
man (May 7, 1940)**. The court granted 


16. Report of Sixth Annual Conference of Trus- 
tees of Colleges and Universities at Lafayette 
College, April 16, 1940. 


*Subsequently reversed. 
**For facts of this and Rand case, mentioned 
‘below, see July 1940 Trusts and Estates 104. 
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the application and authorized and em- 
powered the trustee “to invest at any 
time and from time to time any funds 
of said trust estate ‘in corporate pre- 
ferred and common stocks provided, 
however, that it shall exercise reasonable 
care in the selection of such stocks as 
are to be purchased.’ ” 


The remaindermen under the will 
thereupon appealed and the decree was 
affirmed. The Court said: 


“*** We know of no reason why a 
court, having due regard for the present 
economic, financial, and industrial struc- 
ture of our nation, should attempt to 
say, as a matter of law, that corporate 
stocks, as such, can never be a proper 
form of investment for money held in 
trust. We appreciate that many years 
ago there may have been sound reason 
for a holding to the contrary. Then 
corporations were in their infancy, and 
at that time a contemplated investment 
in such new and unproved enterprises 
necessarily involved a contemplated in- 
vestment of a more or less speculative 
nature. Now, however, there are many 
corporations in the land with years of 
good management and demonstrated sta- 
bility and earning capacity behind them, 
in the stocks of which the most prudent 
and cautious persons are accustomed to 
invest their savings with a primary view 
to the safety and permanency of their 
investments .... and there is no sound 
reason why greater apprehension should 
be felt in the case of a corresponding 
investment of the funds of others. 


“... as said in the Restatement of 
the Law of Trusts, sec. 227 (e), p. 647, 
‘it is not ordinarily the duty of a trustee 
to invest only in the very safest and 
most conservative securities available,’ 
since it is not alone his duty to use 
reasonable care and prudence to preserve 
the trust estate for the remainderman, 
but also to make it fairly and reasonably 
productive for the benefit of the life 
beneficiary, who, indeed, is closer in 
point of relation to the creator of the 
trust than is the one who is nominated 
to receive what remains upon the ter- 
mination of the trust.” 


Shortly afterwards the Supreme Court 
of Missouri adopted the ruling in the 
above case in Rand et al., Trustees of 
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Barnes Hospital v. McKittrick, decided 
July 3, 1940. 


This case and some of the other recent 
cases cited seem to me to establish that 
common stocks are a proper investment 
for trust funds. This does not mean 
that all common stocks are proper in- 
vestments nor does it mean that if a 
trustee buys all common stocks, his pro- 
gram is one that will be sustained by the 
court. The law on the subject is in the 
making. The limits and conditions of 
common stock purchase by trustees re- 
main to be prescribed. Particular cases 
must be measured by today’s general 
standards which are: 


“(e) In making investments not only 
is the trustee under a duty to use due 
care and skill but he must use the cau- 
tion of a prudent man *** the invest- 
ments which a trustee can properly 
make are those which a prudent man 
would make in investing his property 
outside of ordinary business risks but 
with a view to the safety of the principal 
and to the securing of an income reason- 


able in amount and payable with regu- 
larity. It should be the policy of a 
trustee so to invest the trust property 
as to preserve its value while making it 
reasonably productive of income, rather 
than so to invest it as to jeopardize its 
preservation in the hope of increasing 
its value or increasing the income. ***17 


17. Restatement of the Law of Trusts by the Am- 
erican Law Institute, Tentative Draft No. 4, 
Paragraph 219 (19338). 


Ruppert Estate 

The tentative value of the Assets of the 
estate of the late Col. Jacob Ruppert, 
brewer and baseball proprietor, as filed by 
the executors with the Surrogate’s Court 
in New York City, was placed at $7,453,199. 
At his death in 1939 estimates of his for- 
tune ranged from $30,000,000 to $80,000,000. 
An unexpected disclosure of the accounting 
was the value of $2,400,000 the executors 
placed on the Ruppert holdings of the New 
York American League baseball club, the 
Yankees. Only last March the executors 
were asking $7,000,000 for the baseball 
club. 
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HAVE sympathy generally with the 
I position taken by the speaker that 
some investments in common stocks are 
wise ones for trustees to make. Never- 
theless, it appears appropriate to call 
attention to certain considerations, 
some general and some peculiar to the 
situation of trustees, which may be of 
significance in determining whether 
our conclusions are sound. I do this 
partly in an effort to aid in the formu- 
lation of appropriate standards and 
partly in an effort to suggest ap- 
proaches which may lead the courts to 
approve purchases actually made; for 
unless investments in common stocks 
can be made largely riskless, there is 
no inducement for trustees to make 
them, and every instinct of caution sug- 
gests a contrary course. 


We are here concerned primarily 
with the application of accepted prin- 
ciples of law to facts in the field of 
economics. Mr. Scully assumes the 
actual power of the trustee to invest 
in common stocks, pursuant either to 
court decree or statute or appropriate 


provision in the instrument creating 


the trust. The legal question which 
will, in all likelihood, be presented to 
the courts is whether the actual invest- 
ment was prudent. The _ question, 
therefore, will be presented in cases in 
which the court is primarily a fact-find- 
ing body. Whether or not the ultimate 
decision will be based on the findings 
of the chancellor actually trying the 
case or on those of an appellate court, 
will depend on the attitude of the 
courts in the different jurisdictions. 
Even aside from this point, there are 
special dangers to trustees, for the rea- 
son that we abandon investments where 
there are generally established stan- 
dards, for those in the case of which 


Excerpts from comment on the address of C. 
Alison Scully. 
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there is much greater uncertainty as 
to the rules to be followed, and we also 
enter a field, the field of economics, 
where there is no unqualifiedly accept- 
ed body of doctrine. 


General Considerations 


In evaluating all of the conclusions 
on this subject, we should remember 
that the data on the basis of which it 
is advised that common stocks furnish 
a comparatively satisfactory medium 
for the production of income and pre- 
servation of principal is on the past 
history of investments during a period 
of expansion of American industry. If 
it is true, as some economists claim, 
that our economy is a matured one, 
that fact may altogether undermine the 
validity of conclusions based on com- 
parison of past experience in stocks 
and bonds. We may not then have 
increases in dividend rates and capital 
values in some stocks to compensate 
for apparently inevitable losses in 
others. 

Again, in considering the possibility 
of minimizing the disastrous effects of 
inflation on fixed obligations, through 
investments in common stocks, one 
must recognize the possibility that they 
may not furnish the expected relief. 
It is not at all certain that inflation 
which goes so far as to destroy the 
value of fixed obligations would not 
have the same effect on investments 
in common stocks. Present taxing pol- 
icies, particularly the surtax, make it 
difficult if not impossible to replace 
decreased purchasing power of the dol- 
lar through increases in dollar income. 
Corporations have for some time been 
subject to taxation which makes un- 
certain possibly adequate increases in 
dividend rates, and there are now un- 
der consideration additional heavy tax- 
es which if adopted will enhance that 





uncertainty. Generally speaking, this 
corporate taxation, since it is based on 
net income in the computation of which 
interest is an allowable deduction, does 
not impair the ability of corporations 
affected thereby to pay interest on their 
obligations. 

We may also see limitations imposed 
on the effectiveness of common stock 
investments to avoid the effects of in- 
flation. The so-called process of clos- 
ing loop-holes is perhaps most widely 
mentioned in the field of taxation, but 
is not unknown in other fields. While 
there may have been several objects in 
view in making it generally unlawful 
to own gold in this country, certainly 
one of the results was to prevent escape 
from the effects of devaluation by that 
method. Accordingly, if inflation is 
resorted to as a national policy to ac- 
complish results from which it is de- 
sired that there shall be no escape, 
such perhaps as_ redistribution of 
wealth, we may find accompanying mea- 
sures which will prevent escape from 
the effects of that policy through own- 
ership of common stocks. 


The Time Factor 


Whether or not these investments 
furnish satisfactory media and com- 
pare favorably with investments in 
evidence of indebtedness depends large- 
ly upon the time when investments are 
made. On the whole, the periods in 
which investments in common stocks 
may be made with advantage may be 
considerably limited, while the invest- 
ment problem is itself likely to be a 
constant one. 

The selection of these advantageous 
periods is a very difficult process, par- 
ticularly since there are generally cer- 
tain facts and theories which appear, 
or are urged, to justify levels of stock 
prices which later appear to have been 
absurd. It can be mathematically de- 
monstrated for the benefit of one who 
is essentially an investor, and not a 
speculator, that sounds policy requires 
one to dispose of stocks in periods of 
high prices and to buy short term ob- 
ligations which may be turned into 
cash without loss to make possible the 
purchase of common stocks when their 
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prices are again low. The process is 
so unimpeachable in theory that we 
must hope that its logical justification 
will not lend the courts to expect trus- 
tees to follow it when they adopt a 
policy of purchasing common stocks. 


Conflict of Theories 


One further difficulty with common 
stock investments for trust funds, is 
that they seem to be advocated on sev- 
eral different theories. Individual 
selections of common stocks might vary 
very widely, depending upon the pur- 
pose for which the investment is made. 
If increased income is the primary con- 
sideration, the more speculative stocks 
might be selected. If preservation of 
capital is the primary consideration, 
the selection would probably be more 
conservative. If these alone are to be 
considered, we may pursue a middle 
course to reconcile the differing poli- 
cies, and so far as standards are now 
established, this appears to be what is 
expected. 
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But if a hedge against inflation is 
the primary consideration, altogether 
different criteria may obtain and we 
may be required to reject altogether 
stocks which best qualify in respect of 
income and preservation of principal. 
For example, bank stocks and those of 
operating public utilities may be very 
satisfactory media for investment both 
for the production of income and for 
the preservation of capital, but they 
may be very unsatisfactory investments 
as hedges against inflation — in the 
case of bank stocks, because their as- 
sets are money or evidences of debt, 
and in the case of utilities, because 
their rate structures may be too rigid 
to permit of the required expansion in 
earnings. 

So, indiscriminate advocacy of com- 
mon stock investments may result un- 
fortunately in the case of trustees who 
have not a clear conception of the pur- 
pose which they are attempting to 
serve in this particular. That they 
are supported on partly conflicting the- 
ories appears to require perhaps great- 
er diversification than would otherwise 
be required. If a trustee proposes to 
invest in common stocks primarily as 
a hedge against inflation, I suggest that 
a written declaration to that effect be 
made concurrently with the investment. 
It may serve to explain and justify con- 
duct which a court might otherwise 
condemn. 


When Will Trust Terminate? 


Turning to problems with limited ap- 
plication to trusts, there are three cir- 
cumstances and rules in the adminis- 
tration of trusts which aggravate the 
difficulties and risks of a trustee in 
making investments in common stocks. 
Frankly, I consider the question pri- 
marily from the personal standpoint of 
the trustee. If the trustee is subject 
to too great risk of personal liability, 
he is not warranted, in my opinion, in 
making investments in common stocks. 
This is particularly true, I believe, in 
the case of a corporate trustee, because 
the officers and directors owe duties to 
their stockholders as well as to bene- 
ficiaries. 
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The first of these peculiar problems 
is the frequent uncertainty of the term 
of the trust. Established rules, of 
course, make it altogether imprudent 
for a trustee to invest in common 
stocks if the term of the trust is short, 
and perhaps even if it is long, if the 
date of termination is fixed, particu- 
larly if the fund is to be distributed 
in cash.1 But even where the term of 
the trust depends on lives, there is, 
of course, great uncertainty as to what 
the comparison between market value 
and cost will be when the lives fall in. 


I believe that no advocate of common 
stocks as a proper trust investment 
would deny the possibility of great fluc- 
tuation and, except where there are 
fundamental changes in conditions in 
respect of a particular or all common 
stock investments, advise that gener- 
ally these fluctuations must be ignored. 
The investor in common stocks must 
have a long term outlook, but because 
of the uncertainty of the time of term- 
ination of his trust, a trustee may live 
in a short-term world in respect of his 
investments. The beneficiary to whom 
distribution is made, by retaining the 
investments, can preserve the long-term 
character of the investment; but he is 
not required to, and may prefer to make 
the effort to reject. This circumstance 
makes misleading too considerable reli- 
ance on the investment policies of per- 
manent educational, charitable and insti- 
tutional investors. Therefore, one of 
the most important problems in this field 
is to convince the courts of the fact that 
incidental, and if history is an accurate 
criterion, inevitable, fluctuations in 
value must be ignored when appraising 
the propriety of common stock invest- 
ments. 


Rule Against Off-Sets 


The second problem is that created 
by the general rule that a trustee nor- 
mally is not permitted to balance losses 
against gains in the case of breaches 
of trust where the transactions are 


1. Scott on Trusts, Sec. 227.12; Restatement of 
the Law of Trusts, Sec. 227(m). 





separate and distinct. Unfortunately— 
and I do not believe with inherent pro- 
priety — improvident investments, 
though made in authorized securities, 
appear to be designated as breaches 
of trust and treated, at least so far as 
language is concerned, in the same 
manner as if they involved positive vio- 
lations of duty. It appears to me, how- 
ever, that there is a possibility that 
diversified investments in common 
stocks, as well as in other securities, 
may, if the question is properly pre- 
sented, be treated as involving a collec- 
tive investment fund rather than dis- 
tinct investment funds.? 


Every effort should be made to in- 
duce the courts to adopt this view, for 
there is probably no better accepted 
fact in respect of the theory of invest- 
ment in common stocks, than that one 
may inevitably expect losses in some of 
the investments, which are to be com- 
pensated for only by gains in others. 
The rule in some jurisdictions, that 
diversification is one of the require- 
ments for prudent investment,*® appears 
to be an additional limitation on the 
freedom of trustees in making invest- 
ments, rather than a method of obtain- 
ing compensation for losses. The the- 
ory underlying the requirement is not 
obviously directed to accomplish the 
full purpose which leads investment 
counsel to advocate diversification, for 
in the trust field it appears to be re- 
quired only for the purpose of min- 
imizing losses, not to compensate for 
them as well. 


Yet the successful method of ap- 
proach may be through reference to 
this requirement, to the end that the 
fact of diversification may be accepted 
as evidence not only that the trustee 
has discharged his duty in that aspect 
and that the loss in the particular se- 
curity is small in relation to the entire 
fund, but that through diversification, 
impairment of the entire investment 
fund has been avoided, if that be the 
fact, or appropriate effort has been 


2. See Scott on Trusts, Sec. 213, 213.1, 227. 
3. Scott on Trusts, Sec. 228. 
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made to accomplish that result. I have 
some hope that the fact of diversifica- 
tion may be accepted by the courts as 
a defense for investment policy as well 
as a limitation in the light of recent 
cases sustaining the right of trustees 
to invest in participations in mort- 
gages. In at least some of these cases, 


the investments have been approved 
notwithstanding the commingling in- 
volved, in part because diversification 
could be obtained through that device. 


Investment Facilities and Standards 


A third peculiar problem may be pre- 
sented by the general rule that a trus- 
tee, while he may, and if not well train- 
ed in the field, should take advice, can- 
not delegate his duty to make invest- 
ments.5 The difficulty may not be so 
acute in the case of large trust com- 
panies having adequate staffs and sta- 
tistical information, and perhaps also 
personal contact with the officers of 
corporations in which the investments 
may be made. It is, however, a problem 
that cannot be ignored in respect of 
trustees and trust companies in smaller 
communities without the advantage of 
these facilities. 


In the case of the larger corpora- 
tions, there are few trustees who can 
make the complete investigation before 
investment that the courts may even- 
tually require if the matter is not prop- 
erly presented. To deal only with one 
possible aspect of the problem, unless 
the courts are willing to hold that a 
trustee has discharged his duties by 
examination of an accepted financial 
service, without personal examination, 
for example, of original information 
such as a registration statement, the 
trustees in the smaller communities are 
likely to be precluded from investments 
in common stocks of large corporations. 


We appear to have little aid in the 
determination of what the courts shall 
hold is due care in the purchase of such 
securities, and it has not come to my 
attention that any standards have been 


4. See The First National Bank of Birmingham 
v. Basham, (1939) 238 Ala. 500, 191 So. 873. 


5. Scott on Trusts, Sec. 227.16. 
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suggested which do not involve the use 
of adjectives with far from precise 
meanings. Frequently, judgment about 
the course of future events appears to 
be demanded, so that if later develop- 
ments do not support the judgment, 
there is danger of holding that the 
initial investment was imprudent. Since 
such investments constitute a depar- 
ture from accepted views on the sub- 
ject, there may be a tendency to lay 
down very strict rules and there is 
nearly always available evidence of 
facts which, if ascertained or relied on, 
would have supported a judgment con- 
trary to that which was actually fol- 
lowed in making a purchase which has 
turned out badly. 


It is, of course, most desirable that 
standards be established as early as 
possible, since until this is done, the 
trustee is taking a serious risk in re- 
spect of the grounds on which he will 
have to defend his action, and will be 
unable to have as wide a range of ac- 
tion as if the rules were well estab- 
lished. Those who are genuinely inter- 
ested in the wide acceptance of the 
view that trustees may profitably in- 
vest in common stocks should also ad- 
vocate that the rules in respect of the 
propriety of the particular investments 
actually made shall not be too rigorous. 
There is an obviously natural tendency 
in advocating a departure from old 
practices to argue how safe is the new 
course and, as part of the process of 
proving the point, to suggest an ex- 
tremely circumscribed scope of activity. 
If the courts follow this line of argu- 
ment, the purpose of these advocates 
may be largely defeated, for there will 
be many trustees, particularly individ- 
uals and smaller trust companies with- 
out extensive staffs and with limited 
contacts with investors and the officials 
of corporations in which investment 
may possibly be made, for whom, be- 
cause of the risks involved, it would 
be extremely imprudent to embark on 
a common stock investment policy. 


Nor should evidence about the stand- 
ards be too intangible in nature or too 
difficult to obtain. To illustrate, it is 
suggested by the speaker in his book, 
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“The Purchase of Common Stocks as 
Trust Investments”, that among the 
appropriate tests of business judgment 
in determining whether common stocks 
are a suitable investment is that they 
must be bought at a time when those 
best informed and regarded as best 
qualified to judge of such matters con- 
sider common stocks a satisfactory and 
prudent investment medium. But gen- 
erally speaking, the evidence of these 
individuals will not be available to the 
trustee, either at the time of purchase 
or at the time of trial of a cause insti- 
tuted for the purpose of surcharging 
the trustee. 


There is always a seller for every 
buyer. There are few, if any, adequate 
facilities for determining who is a sell- 
er, and no satisfactory ones for deter- 
mining why the seller assumes that 
position at the moment. For the best 
results, purchases should be made when 
stocks are low, but the very fact that 
the price is down is a reflection on the 
appropriateness of the time for invest- 


ment and an indication, if not conclu- 
sive evidence, of an opinion which may 
be held by the best informed that the 
particular moment may not be a satis- 
factory one for purchase. 


It thus appeals to me that there 
should be established a certain rigidity 
in standards with which compliance is 
easy and which necessarily require 
little judgment on the part of the 
trustee, or that the judgment of the 
trustee, exercised in good faith, shall 
not be subject to question at all. 
In either event, full memoranda of con- 
duct and reasons for action made con- 
currently with purchases may prove 
invaluable. 





Bank employment in Chicago has re- 
mained quite stable during the past year, it 
was revealed in a recent survey. The study 
also noted that there is a continuation of 
the trend toward women employees, the 
number of women increasing by 122, and the 
number of men decreasing by 124. Women 
comprise 35% of the bank employees. 
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N every state where statutes specific- 

ally provide for the investment of 
trust funds, obligations of the Federal 
Government are included generally un- 
der such broad heading as “bonds or 
other interest bearing obligations of 
the United States of America.” In the 
majority of cases there are also includ- 
ed obligations of which the government 
has guaranteed both principal and in- 
terest and specific bonds issued and 
guaranteed by the government under 
special acts of Congress.! 

Even where the statutes are silent 
on the subject it seems impossible to 
conceive of a situation where a fiduciary 
could be criticized for an investment 
in this form of security. The safety 
of corpus is probably the highest that 
can be obtained. By the same token, 
however, the rate of income on such in- 
vestments is very low, particularly 
where bought at a high premium. 
Hence from the standpoint of the life 
beneficiary they are not so attractive as 
other forms of securities bringing in a 
greater return. 

Only slightly removed in point of de- 
sirability as a trust investment are the 
bonds issued by the various states.? 
Here again in every state which has a 
statute designating securities which 
are legal investments for trust funds 
such bonds are included. In fact, many 
states go as far as Alabama to include 
“bonds or other interest bearing obliga- 
tions of any state of the United States 
of America.” The good faith of the 
sovereignty is the essential feature, as 
actually no assets are specifically 
pledged as collateral and there is no 


From address before Trust Division, American 

Bar Assn. 

1. See Bogert on Trusts, Sec. 671. 

2. For a history of such obligations and their 
elements of security see Chamberlain on the 
Principles of Bond Investment (Revised Edi- 
tion) pp. 148-178. 


practical remedy at law available 
whereby an individual holder of such 
bonds can sue for their recovery.* 

In the lower division of government 
bonds are the so-called municipals, is- 
sued by the various sub-divisions within 
the state such as county, city, village, 
district, etc. In considering the avail- 
ability of municipal bonds for invest- 
ment, not only must the statutes of each 
state be carefully consulted,* but all of 
the steps incident to the issuance of the 
bonds must be investigated to ascertain 
whether or not as issued they comply 
in every particular with the local re- 
quirements and the laws of the state 
wherein the political sub-division is lo- 
cated. 


Private Securities 


The final and most difficult class of 
bonds to be considered is corporate 
bonds—bonds issued by corporations or 
on their behalf other than those issued 
by the government, the states or any 
political sub-division thereof, and ex- 
cluding the ordinary real estate bond® 
secured by a mortgage. As to such 
bonds the situation differs materially 
in certain groups of states. 


In many there is no statute on the 
subject. In others the matter is speci- 
fically made subject to a court order. 
In others fiduciaries are to invest “in 


3. Under the 11th Amendment to the Constitu- 
tion. See also Bank of Washington v. Arkan- 
sas (1857) 20 Howard 530; Hagood v. South- 
ern (1886) 117 U. S. 52. 

. Thus in New Jersey it has been held that in 
the absence of express authority either from 
the instrument creating the trust or a com- 
petent court, the trustee has no right to in- 
vest funds in municipal bonds. Tucker v. 
Tucker, 33 N. J. Eq. 235. See also Bogert on 
Trusts, Sec. 671. 

. Bonds of railroads and other public utilities 
are not “real securities’ even though secured 
by a first mortgage on the road beds and 
franchises. The distinction, generally, is the 
difference in the method of enforcement by 
foreclosure. Perry on Trusts, (7th Ed.) Sec. 
458. 
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such manner as to afford reasonable se- 
curity and interest for the same.’® In 
others the securities are such “as an or- 
dinarily prudent man of intelligence 
and integrity, who is a trustee of the 
money of others, would purchase, in the 
exercise of reasonable care, judgment 
and diligence, under the conditions 
existing at the time of the purchase, 
having due regard to the management, 
reputation and stability of the issuer 
and the character of the particular se- 
curities .. .”7 Probably the broadest 
rule is that of Massachusetts where the 
trustee “shall make the investment ac- 
cording to his best judgment.’’§ 

Many states, especially in recent 
years, have adopted the practice of spec- 
ifically authorizing the investment of 
trust funds in certain designated class- 
es of bonds issued by railroads, public 
utilities, industrial corporations and the 
like, and have gone into the most mi- 
nute detail as to the requirements of 
each issue of bonds that must be met 
in order to make it legal for a trust in- 
vestment. Very few have followed this 
by the apparently necessary and at 

6. California Civil Code 2261, and to the same 
effect in Montana, North Dakota and South 
Dakota. 

. As in Michigan Public Code No. 177 approved 
July 9, 1937. 


. Harvard College v. Amory, 9 Pick. 
446-461 (1830). 


(Mass.) 


FEDERAL DEPOSIT INSURANCE CORPORATION 


least quite convenient corollary of is- 
suing a list of interest bearing obliga- 
tions or legal investments which can 
thus be followed by the trustee in com- 
pliance with the intricate provisions of 
the statutes. 


No Easy Road 


Having once ascertained the legality 
of the proposed investment, there re- 
mains but to consider its advisability 
from the standpoint of the purpose of 
the trust. The real difficulty facing a 
fiduciary is to determine, so far as it is 
possible to do so, the trend and object 
of the courts in their construction of 
the statutes under which the fiduciary 
must act, since even an investment in 
securities in a list approved by statute, 
while generally prima facie evidence of 
prudence,? does not relieve from sur- 
charge in exceptional cases.1° As has 
been said by a learned commentator :1!! 


“Some courts, even in states whose 
statutory lists are apparently ‘permis- 
sive’ rather than ‘mandatory’ in terms 
have held not only that trustees are 
liable absolutely for loss to the estate 


9. 3 Bogert, Trusts and Trustees (1935) Sec. 614. 
But see Matter of Cady, 211 App. Div. 373, 
875, 207 N. Y. Supp. 385, 387 (4th Dep’t. 
1925). 

. In re Blake’s Will, 146 Misc. 780, 263 N. Y. 
Supp. 310 (Surr. Ct. 1933). 

- 46 Yale Law Journal, p. 1086-7. 
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resulting from investments without the 
statutory lists, but also that investment 
in non-legals ‘is in itself a want of due 
care as matter of law’ and constitutes 
a technical breach of trust although no 
loss has resulted. Others, like the New 
York court in the principal case,!? rely 
on the proposition that the statutes are 
‘permissive’ and not ‘mandatory.’.... 
Under one point of view investments not 
within the statutory lists are to be 
judged by common law standards ‘with- 
out the aid of any statutory prescrip- 
tion.’ In other jurisdictions, among 
which New York now seems to be num- 
bered, it has been held that, while a 
trustee may invest in non-legals with- 
out committing a criminal or tortious 
act, ‘public policy requires’ that trus- 
tees be surcharged absolutely for all 
losses 


“This opinion would seem to attempt 
to establish a distinction between specu- 
lative and non-speculative non-legals, 
prohibiting investment in the former, 
apparently under whatever sanctions ac- 
company a technical breach of trust, but 
permitting investment in the latter on 
condition that the trustee be surcharged 
with all resultant losses. Since trustees 
are not surcharged in the absence of 
loss, such a distinction seems illusory, 
except that a technical breach of trust 
may furnish grounds for removal of the 
trustee. 


Due Care is Vital 


There is no way of avoiding the nor- 
mal requirement of due care and prud- 


ence. If it is not to be faced and met, 
the fiduciary should renounce the ap- 
pointment. The question has been well 
summarized by learned writers!* as fol- 
lows: 


“In reviewing the laws of different 
states we find numerous conflicting 
standards due, usually, to historical in- 
fluence, rather than to well-defined pol- 
icies designed to meet existing needs. A 
number of states which have statutory 
investment standards provide a list pri- 
marily for the use of savings banks, but, 
as a matter of convenience, make the list 


12. Delafield v. Barret, 270 N. Y. 43, 48, 200 N. 
E. 67, 69 (1936). 

13. William R. White and Irving A. J. Lawres, 
V Law and Contemporary Problems, 386-398, 
Duke University, 1938. 
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also serve the purposes of trustees. Such 
a policy is unsound, not only because it 
fails to recognize that factors exist just- 
ifying different lists but also because it 
discourages corporate trustees from as- 
suming responsbility for assisting in the 
maintenance of modern standards. 


“Examination of generally accepted 
tests governing two important classes of 
securities, railroads and municipals, 
demonstrates the fundamental difficulty 
of attempting to prescribe fixed statutory 
standards which operate. effectively to 
maintain a broad list which is reason- 

‘ ably free of inferior securities. Some 
states, desiring to maintain the princi- 
ple of the statutory list but wishing to 
overcome the defect of inflexibility, have 
authorized a public official or board to 
exercise discretion in making additions 
to the legal list. 


“This plan of qualifying investments 
has not been adequately tested by ex- 
perience, nor is it free of criticism even 
in the states where it is being tried. 
Nevertheless, it suggests possibilities de- 
serving of consideration, not as a plan 
to substitute the discretion and responsi- 
bility of the state for that of the trus- 
tee, but as the means of providing a more 
satisfactory list from which the trustee 
may select investments, subject always 
to the rule that he act with reasonable 
diligence, prudence, and in good faith.” 


Time-Tried Preferred 


In the acquisition of corporate bonds 
one of the prime elements for consider- 
ation is the fact that the bond in ques- 
tion should fall within the class known 
as “seasoned securities,” that is to say, 
the corporation responsible for the is- 
sue should have been in active and 
profitable existence for such a length 
of time as adequately to demonstrate 
the success of the corporate enterprise 
and the soundness of its fiscal policy. 
Adequate information in all such essen- 
tial features is now open to considera- 
tion and study by every fiduciary, 
whether corporate or individual, in the 
many recognized manuals published 
yearly containing full data on every 
issue of bonds, stocks and the like. To 
invest in unseasoned bonds has there- 
fore been almost universally held to be 





a mark of lack of ordinary diligence 
and prudence.!* 


Purchase—Then Care 


Having acquired any of the forms of 
bonds heretofore discussed, a fiduciary 
would violate his duty and be liable for 
any loss in the event of failure proper- 
ly to earmark and safeguard them 
against loss. From the standpoint of 


the fiduciary himself, and this refers 
particularly to the case of an individual, 
a separate safe deposit box should be 
rented in the name of the fiduciary as 
such,!5 and also care should be taken 
to see that they are registered in the 
name of the fiduciary, at least as to 


14. See Scott on Trusts, Sec. 227.6. In re McDow- 
ell, 169 N. Y. S. 852; In re Hurlbut’s Execu- 
tors, 206 N. Y. S. 448; In the Matter of Hall, 
164 N. Y. 196, 58 N. E. 11. The risk of an 
investment in such bonds in properties outside 
the state where the trustee lived without prop- 
er investigation is well exemplified by the 
opinion of the Supreme Court of Pennsylvania 
in Hart’s Estate (No. 1) 203 Pa. 480, 484 
(1902). 

. See Laverelle’s Est., 101 Pa. Super. 448, aff’g. 
13 D. & C. 708, 44 York, 126. 
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principal,!® though this is not always 
necessary.!7 

With their greater facilities for safe- 
keeping and segregation, and having in 
mind the advantage from the stand- 
point of quick liquidation, neither of 
these safeguards is normally required 
in the case where a corporation is fidu- 
ciary, either solely or jointly with oth- 
ers. 

While diversification of investments 
is no part of the law in most jurisdic- 
tions,!® yet it is the part of prudence 
to follow such principle. A trust port- 
folio should be diversified where pos- 
sible between government and munici- 
pal bonds, railroad bonds, industrial 


bonds, utility bonds, mortgages and com- 


16. Scott on Trusts, Sec. 175. 

17. Id. 179.3. See In re Halstead, 89 N. Y. S. 
806. Bogert on Trusts, Sec. 596. 

18. President Judge Holland of the Orphans’ 
Court of Montgomery County in an opinion 
reported in Elkins’ Estate, 50 Montgomery 
130, 20 D. & C. 483 (1934) (affirmed in 325 
Pa. 373) held that there was no such law in 
effect in Pennsylvania and also cited authori- 
ties in other states. 
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mon and preferred stock, and should be 
further diversified in each of the class- 
es mentioned by the diversifying of the 
issues or the investments in each such 
classification, and with perhaps further 
diversification as to maturities. 


Discounts and Premiums 


In the case of bonds purchased at a 
discount and afterwards sold at a high- 


er figure or collected at par at maturity 
or called at par or at a premium, the 
question as to whether or not such gain 
shall enure to the benefit of the life 
tenant has been the subject of a great 
deal of debate by able legal writers,’® 
but with very little conclusive effect by 
the courts.2° Statutory provisions on 
the question seem to.be almost entirely 
lacking so that in the absence of an 
agreement by remaindermen, all of 
whom are sui juris, or a court order, the 
only safe course for the fiduciary would 
appear to be to keep all the profits in 
the corpus of the fund. 


19. Bogert on Trusts, Sec. 830. 

20. So far as can be found where the question 
has been raised the courts have decided ad- 
versely to the life tenant. Townsend v. United 
States Trust Co., 3 Redf. Sur. (N. Y.) 220; In 
re Gerry, 9 N. E. 235, 103 N. Y. 450; Hite’s 
Devisees v. Hite’s Ex’r., 20 S. W. 778, 93 Ky. 
257, 269, 19 L. R. A. 178, 40 Am. St. Rep. 
189; Hemenway v. Hemenway, 134 Mass. 446. 
Dissenting opinion of Holmes, J., in New Eng- 
land Trust Co. v. Eaton, 4 N. E. 69, 140 
Mass. 532, 54 Am. Rep. 493. In re Garten- 
laub’s Estate, 244 P. 348, 198 Cal. 204, 48 
A. L. R. 677; In re Houston’s Will, 165 A. 
132, 19 Del. Ch. 207. This whole matter is 
very ably discussed in the note to the Garten- 
laub case, 48 A. L. R. 677-710. 
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Should the interest or coupons col- 
lected on a bond bought at a premium be 
paid over entirely as income to the life 
beneficiary, or should a portion thereof 
be withheld to make up the loss in prin- 
cipal when the bond, if retained, is 
called or paid off at par? The more re- 
cent trend of decisions has been decid- 
edly to the latter effect.21_ In others the 
decisions are opposed to amortization.22 
In still others a middle course is taken 
and the question of the charge of the 
premium depends upon the circum- 
stances incident to the purchase of the 
bond.?3 


When Trouble Comes 


It is comparatively clear in principle 
that when the trustee holds bonds in a 
corporation, and the _ reorganization 
thereof becomes necessary by reason of 
its financial condition, the trustee can 
properly assent to the reorganization 
plan and accept other bonds in reduced 
amounts of interest or principal with 
different maturities and secured upon 
other property than the original bonds, 
and even shares of stock in lieu of 
bonds originally in the trust, provided 
it is prudent to do so. The trustee is 
fortified in assenting to the plan if he 
deems it wise to do so, for he will have, 
as evidence to sustain the prudence of 
his course, a finding by a court of com- 
petent jurisdiction that the reorganiza- 
tion plan is fair and equitable. The 
power of a trustee to assent to a pro- 
posed reorganization plan falls within 
the general right of a trustee to com- 
promise claims affecting the trust prop- 
erty, provided that he exercises reason- 
able prudence.*4 Such authority as 
there is in connection with the rights 
and powers of a trustee in corporation 
reorganizations appears to sustain the 
right.25 The comments in the cases 
cited are directed primarily to the prob- 


lem confronting the trustee where the 


21. See Bogert on Trusts, Sec. 831 and cases cited 
under footnote 47. Gartenlaub’s Estate in 
1921, 185 Calif. 648, 198 Pac. 209, 16 A. L. R. 
520-7. 

. Id. Footnote 46. 

- Penn-Gaskell’s Estate (No. 2) 208 Pa. 346, 
$48 (1904). 

. Restatement of the Law of Trusts, Section 192. 





instrument does not specifically provide 
him with powers to join in any corpo- 
rate reorganization. 


Sell or Retain? 


Beneficiaries are not loath to express 
dissatisfaction over a loss when they 
think an investment has been retained 
too long or over the failure to realize 
a profit when they think it has been 
converted too soon. In numerous jur- 
isdictions the matter is solved by an ex- 
amination of the statutes.?6 In others, 
as in the case of original investments, 
the matter is left either directly or 
tacitly to the discretion of the fiduciary. 
Where there is no light thrown upon 
the question by the instrument under 
which the fiduciary is acting,?7 two 
rules at least theoretically divergent 
are in effect: 


“The first of these guiding principles 
is that the trustee who holds an invest- 
ment not sanctioned by the settlor or 
under statute or by the decisions of the 
courts has a duty to sell the security as 
soon as he can reasonably do so and 
reinvest the proceeds. .. . The only ques- 
tions left open to his decision are: (1) 
Is the investment one which in its present 
condition would be approved by the 
court as a new investment, under the 
application of the statute or court rules? 
(2) When is it reasonable to sell the 
investment, if it is found to be a non- 
legal?”28 

“The second form in which the rule is 
sometimes stated is slightly different. 


25. Restatement of the Law of Trusts, Section 
193, Sub-sections C and D. Macfarlane’s Es- 
tate, 317 Pa. 377. The converse is true where 
the new securities are substantially different. 
Scott’s Trust, 322 Pa. 1. 

See also Estate of J. Bolton Winpenny, 
dec’d., Orphans’ Court of Philadelphia County, 
No. 424, April Term, 1911; Moeller v. English, 
118 Conn. 509, 93 A. L. R. 1513; In re Riker, 
124 N. J. Eq. 228, 1 Atl. 2d, 213 (1938). 

. These are listed in 113 C. C. H. p. 18, 226. 

. Where there is no such instrument as in the 
case of a guardian appointed by the court (as 
distinguished from a testamentary guardian 
with powers as in Dempster’s Est., 308 Pa. 
153) conversion of non-legal assets is gener- 
ally mandatory and the time limit is ordinar- 
ily one year. Seaman’s Est., 333 Pa. 358, 
based on Sec. 230 Comment b of Restatement 
of Trusts. 

. See Bogert on Trusts, Section 686 and the 
cases cited under Note 5 for the states where- 
in this rule is applicable. Clark v. Clark, 144 
S. E. 787, 167 Ga. 1. 
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Some courts have said in effect that a 
trustee holding a nonlegal, whether de- 
livered to him by another or purchased 
by himself, has a duty to convert the se- 
curity within a reasonable time and re- 
invest in legals, except in extraordinary 
cases where he decides to retain the in- 
vestment for the trust, after having used 
good faith and reasonable diligence and 
prudence. This rule would seem _ to 
recognize that in the great majority of 
cases due care will require the conver- 
sion of an investment which the trustee 
could not properly then buy as a new 
investment, but it seeks to give the 
court a slight leeway in which to protect 
the trustee where very special circum- 
stances have reasonably led him to de- 
cide not to sell a particular nonlegal 
investment. The trustee is given the 
privilege of varying the statutory or 
court rules about investments in excep- 
tional cases.’’29 


“While this second rule seems at first 
consideration to contain more of a de- 
sirable elasticity, it is believed that both 
rules give the courts a modicum of free- 
dom of action.’’30 


29. See Bogert on Trusts, Sec. 686, and particul- 
arly Note 8 as to the jurisdictions in which 
this rule is in effect. 

30. In our opinion, under the rules properly gov- 
erning a fiduciary, so long as he has the asset 
in mind as one proper for conversion at a 
proper time, and so long as periodically he 
carefully reviews all the facts and circum- 
stances incident to the security, and having 
in mind all the circumstances of the estate 
and the needs and requirements of the life 
tenants as well as his duties to the remainder- 
men, reaches the conclusion that the time is 
not yet ripe for its conversion, there is no 
proper basis for surcharge, no matter how long 
that time may be. To hold otherwise is to 
hold that a trustee must act contrary to his 
sound judgment. If he has discretion and it 
is honestly and properly exercised, no time 
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However, in some jurisdictions the 
rule differs materially in the case of 
investments originally made by the tes- 
tator or settlor and those made by the 
fiduciary himself. 


“In the latter case he becomes liable 
if he deviates from the line marked out 
by the law, should a loss arise. In the 
former case much is left to the discre- 
tion of the trustee, and if in the honest 
and proper exercise of that discretion, he 
delays the realization, he may not be held 
liable for any loss arising from such 
delay.’’31 


When “On The Spot” 


Where there is doubt in the mind of 
the fiduciary as to his duty as a matter 
of law to convert bonds acquired either 
directly or by purchase as an invest- 
ment for the trust estate where either 
initially or by subsequent events such 
bonds have become illegal as an invest- 
ment for trust funds, the first and ob- 
vious course of procedure, in jurisdic- 
tions where the law is mandatory, is 
that of immediate conversion where no 
practical obstacle intervenes*? or in the 
case of failure to consent by a co-trus- 
tee, objection of beneficiaries or the 
like.23 Another obvious course of pro- 


limit should be imposed. If he has no discre- 
tion, then why should he be allowed to act 
under discretion during any period of time, 
whether it be one, two or three years, or three 
months or six months, or any other period 
arbitrarily fixed? 


$1. Penrose, J. of the Orphans’ Court of Phila- 
delphia County, affirmed by the Supreme 
Court, in Coggins’ App., 3 Walker, 426 (1881). 
See also to the same effect Girard Trust Com- 
pany’s App. (Supreme Court) 13 W. N. C. 
367, 368 (1882) and Williamson’s Est., 12 
Phila. 64 (1878). 


82. See Seamans’ Estate, 333 Pa. 358, 364. 


33. Quite a few state statutes provide for conver- 
sion of a security if subsequent facts cause it 
to be non-legal. The matter of the effect of a 
large scale liquidation of assets under such a 
provision in periods of depression is well con- 


cedure is to take the advice of compet- 
ent counsel.** The third course of pro- 
cedure is to submit the matter to the 
court.35 


In the absence of controlling lan- 
guage in the will or deed, or the ab- 
sence of a mandatory rule on the sub- 
ject by statute, the problem of conver- 
sion or retention differs but little from 
that of the original investment by the 
fiduciary. If the bonds in question un- 
der all the circumstances are good in- 
vestments for the trust, the same rea- 
soning would require their retention, 
and if not good investments for a trust, 
the necessity for conversion is indicated 
in the absence of some good reason to 
the contrary, such as those previously 
outlined. . 


The vice of the law is in its uncer- 
tainty. No middle course should be 
adopted. Either the law should be ex- 
plicit and distinct in outlining the du- 
ties of a fiduciary, including the time 
of performance where time is a factor, 
and in such language as can be readily 
understood or determined by a layman 
of usual intelligence, or the entire mat- 
ter should be left to the honest discre- 
tion of the fiduciary which, if exercised, 


should relieve him of liability. 


sidered in an article by Professor N. Gilbert 
Riddle in “Trust Investments, Their Extent 
and Some Related Economic Problems, Vol. V 
Law and Contemporary Problems (Duke Uni- 
versity) 339, 349. 


34. Obviously the advice of counsel would be 
nugatory in the face of an absolute statutory 
requirement and would also only be valid on 
questions of law and would not release the 
fiduciary from the exercise of proper discre- 
tion. 


35. In many states this is mandatory and in oth- 
ers a matter of discretion. .See statutes out- 
lined in full 113 C. C. H. pp. 19,011-503. In 
others the law has been made practically of 
no effect by the decisions of the court refus- 
ing advisory opinions to fiduciaries. Reb- 
mann’s Estate, 338 Pa. 120. 
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Rigidity in Investment Standards 
Extension of Eligible Securities Held Desirable 


J. CROSSAN COOPER, JR. 


Venable, Baetjer & Howard, Baltimore, Md.; 
Contributing Legal Editor, Trusts and Estates 


RACTICING law in a state which 

adopts the Massachusetts rule and 
which grants such a wide degree of lati- 
tude to its fiduciaries that the highest 
court in the state held that a trustee 
had not failed to exercise reasonably 
sound judgment in retaining Standard 
Oil stocks which represented 97144% in 
value of the total estate,! and being fam- 
iliar with the fact that fiduciaries in 
Massachusetts had a record better than 
any other state for safe investments 
yielding a proper return,” the mechanics 
of the states adopting the New York 
view seem more interesting and this com- 
ment is devoted to one phase of the 
result which seems to obtain in a great 
many states where the New York view 
is in force. 


Most of the statutes limit the invest- 
ments to railroad and public utility 
issues which meet certain requirements 
without permitting investments in any 
industrials. In many instances these 
are the same securities which are eli- 
gible for the investment of funds of 
savings banks. In view of the vast sums 
available for the investment of the funds 
of savings banks and fiduciaries, there 
is a dearth of eligible securities and a 
fictitious value is conferred, due to a 
scarcity market, on the so-called “legals.” 
One author states that in Pennsylvania 
“statisticians say only certain issues of 
four railroads are legal.”* This is an 
unwarranted burden upon the remainder 
interest by reason of the high cost, and 
also upon the life tenant because the 

From comment on address of R. M. Remick. 


1. York v. 149 Maryland 
608. 

2. Sidney D. Kline, in Trusts and Estates, Nov. 
1939, p. 551, 553. 

8. Sidney D. Kline, “Trust Investments Under 
Penna. Law,”’ 44 Dickinson Law Review 69, 
3 a 


Maryland Trust Co., 


313 


security does not yield an income com- 
mensurate with its market price. 


Attempt at Flexibility 


In 1902 trustees in New York were 
authorized to invest in securities eligible 
for the investment of savings banks’ 
funds. The Legislature at this time 
believed it advisable to apply the same 
criteria to trustees that it did to sav- 
ings banks, although the savings banks 
were operated in most cases not by full 
time paid executives, but by laymen who 
found it possible to donate a part of their 
time to public service. Unlike savings 
banks, trust companies were incorpor- 
ated for profit and were managed by full 
time highly paid executives with exten- 
sive investment services. This lumping 
of investment requirements is criticized 
by two eminent authors.* 


Although savings banks now operate 
similarly to trust companies in that each 
have full time staffs and, in the case of 
the larger institutions, thoroughly equip- 
ped investment and statistical facilities, 
until recently the New York statutes 
took little notice of this change and the 
investments for the funds of both types 
of institutions were strictly limited. The 
important change in the law is that per- 
mitting the investment of trust funds 
in “securities of corporations, which 
securities are made eligible for invest- 
ment by savings banks by the banking 
board.’”5 This is one method of giving 
some flexibility to the rigid rules creat- 
ing legal lists and of broadening the base 
from which securities can be selected. 


Any method of selecting a legal list 
is open to criticism of some type. “The 


4. “The Modernization of Legal Lists,’’ by Wil- 
liam R. White and Irving A. J. Lawres. 5 Law 
and Contemporary Problems, p. 386. 

5. N. Y. Laws, 1988, c. 352. 
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two major fallacies that are inherent in 
the generally accepted methods of select- 
ing legal bonds are the following: 


(1) A security is sound because the 
company has had an acceptable 
past record; 


(2) All factors of importance hav- 
ing to do with the calibre of an 
investment can be measured 
mechanically or mathematic- 


ally.”6 


In most methods, no weight is given 
to management. Other intangible fac- 
tors of major importance cited by this 
author, which generally used methods do 
not take into account, are the trend of 
industry, the stage of its growth, the 
extent that it is protected by patents or 
tariffs, present and potential competi- 
tion, new developments which may reduce 
the importance of the industry, depen- 
dence on foreign markets, and the ex- 
tent it is affected by cyclical variations 
in industrial activity. 


The inefficacy of the criteria used by 
the states has been aptly illustrated in a 
study by Professor Edwards,? who di- 


vided the railroads into two classes, 
grouping as good railroads those whose 
bonds at no time during the depression 
showed a yield of above 6%; as the poor 
group those whose bonds either had a 
yield during that period in excess of 
10% or which went into default. Most 
of the statutes require that there be a 
minimum of five hundred miles of single 
track mileage. 33% of the poor roads 
qualified under this test, while 20% of 
the good roads did not qualify. Another 
standard test is that the minimum gross 
operating revenue be $15,000,000. Until 
1930, 73% of the good roads complied 
with this requirement, and thereafter 
about 60% of the good roads. However, 
until 1929, more than 50% of the poor 
roads complied with this requirement 
and even during the depression the per- 


6. See Article by Frank W. Bryan, Dec. 1939, 
Trusts and Estates, p. 601. 

7. Feb. 1937 Trust Companies (now Trusts and 
Estates), 174. Commented on in The Modern- 
ization of Legal Lists by William R. White 
and Irving A. J. Lawres, 5 Law and Contem- 
porary Problems, p. 391. 
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centage of poor roads complying with it 
was always at least 29%. 


The 1.5 ratio of earnings to fixed 
charges qualified practically all of the 
good roads until 1931. In 1925, how- 
ever, 78% of the poor roads complied 
with this test. In 1932 the percentage 
of good roads eligible under this test 
dropped to 53%, and the percentage of 
poor roads to 3%. The requirements 
that gross earnings be five times fixed 
charges admitted nearly all the roads, 
both good and poor, during the pros- 
perous years. During the depression, 
most of the good roads and about one- 
third of the poor ones still continued to 
meet the test. 


Mutual Investing Corporation 


It has been suggested that trust com- 
panies seek legislation “which would per- 
mit fiduciaries to organize a mutual, 
non-profit corporation to invest in the 
same securities as permitted life insur- 
ance companies for their capital and re- 
serve, and to sell investment contracts 
secured by such securities to various 
corporate fiduciaries throughout the 
state, so as to obtain the advantage of 
a broad diversification which such policy 
gives and which the life insurance com- 
panies now have.”8 That this is not 
theoretical is seen from the fact that a 
corporation called “Trust Funds, Inc.” 
has been organized to do this very thing 
for fiduciaries in Boston—on a profit 
basis. 


An apparently workable method has 
been adopted by statute in Indiana which 
permits banks or trust companies to in- 
vest funds held as trustee in “bonds, 
notes, or debentures, rated in one of the 
first three classifications established by 
one or more standard rating services to 
be specified by the department which 
satisfy such requirements of marketabil- 
ity as may be prescribed from time to 
time by the department, which are the 
obligations of a corporation not then in 
default in the payment of either princi- 
pal or interest on any of its funded obli- 
gations and which has not so defaulted 
within the five year period immediately 


8. Trusts and Estates, November 1939, p. 551, 
552. 





preceding the purchase of such securi- 
ties.’’? 

The ideal solution is to have each 
state adopt legislation which would put 
into effect the Massachusetts rule and 
place directly upon the Trustee the duty 
of selecting such investments as a pru- 
dent investor would buy in the “perman- 
ent disposition of his funds.” This 
might result in requiring of a large trust 
company a higher standard of care and 
skill than that to be exercised by a 
country bank as was held in a recent 
Virginia case.1° But the same question 
has been raised in states having legal 
lists.11_ Inasmuch as this would auto- 
matically make eligible common and pre- 
ferred stocks, it is probably too much 
to ask in those jurisdictions which have 
limited investments to bonds. 


Why Not Industrials? 


One criticism that can be aimed at 
most of the standard legal lists is the 
absence therefrom of so-called “indus- 
trial securities.” It is difficult to see 
why all railroad bonds which meet the 
statutory requirements should apparent- 
ly be sounder trust investments than 
any industrial bond. Industrials com- 
prise a large proportion of the portfolios 
of the average prudent unfettered inves- 
tor, and the records of many industrial 
corporations over long periods of time 
would seem to justify this confidence. 

One eminent authority’? made a 
study of 196 testamentary trusts, 110 
of which were discretionary and 86 re- 
stricted, held by institutions located in 
New York, Boston, Cleveland, Chicago, 
and St. Louis. This showed the follow- 
ing percentages of the whole were repre- 
sented by the three types of bonds of 
private corporations: 


9. Code of Indiana, Section 18—1204 as Amend- 
ed by L. 1935 Enrolled Act 3, Section 29 L. 
1937, Chapter 33, Section 20, and L. 19389 
Chapter 102, Section 2. 

. Harris v. Citizens Bank and Trust Company 
(Va. 1939) 200 S. E. 652. 

. In re: Westfield Trust Company (1934) 115 
N. J. Eq. 611; Matter of Clark’s Will, 1930, 
136 Misc. 881, 282 N. Y. S. 211, rev. 252 
N. Y. 132; Villard v. Villard (1916) 219 N. Y. 
482; In Re Linnard’s Estate (1930) 299 
Penna. 32. 

. Gilbert N. Riddle, Trust Investments—Their 
Extent and Problems, 5 Law and Contempor- 
ary Problems, 339. 


Complete Banking and 
Trust Service 


AMERICAN SECURITY 
AND TRUST COMPANY 
WASHINGTON, D. C. 


Organized 1889 


_Member: 
Federal Deposit Insurance Corporation 
Federal Reserve System 


1932 
5.1% 
8.6% 
2.9% 


Average 
1919-1932 
1.5% 
4.9% 
2.1% 


Railroad Bonds 
Public Utility Bonds 
Industrial Bonds -_.. 


More impressive, perhaps, are the fig- 
ures from the consolidated statements 
of twenty-six life insurance companies :1% 


1929 1938 
In Thousands 
$ 213,586 $1,196,276 
1,299,276 2,967,410 


Industrial Bonds 
Public Utility 
All Bonds (Including 
governments and 
municipals) 5,409,600 13,109,718 
In a statistical report of 110 of the 
leading endowment funds of the country, 
it appears that 24.9% of the combined 
portfolios are invested in industrial 
stocks and bonds.14 


If high grade industrial securities are 
held by such prudent investors as life 
insurance companies and the manage- 
ment of the various endowment funds, 
and if they are eligible for the invest- 
ment of trust funds in states following 
the Massachusetts rule, it is respectfully 
submitted that some provision should be 
made to admit these securities to the 
sanctum of the legal list. 


13. Moody’s Banks, Insurance Companies, Real 


Estate and Investment Trusts, 1940. 
14. Edward C. Barrett in Trusts and Estates, 
August 1940, p. 215. 








Fiduciary Law in the Making 


The Trend of Recent Decisions 


WALTER W. LAND 
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MONG the many decisions pertaining 
to taxation of trusts and estates dur- 
ing the past year, are the following: 

In re Thayer’s Estate, 172 Misc. 426, 15 
N. Y. S. (2d) 208 (Surr. Ct. 1939) in which 
a Surrogate of New York County held that 
the United States Supreme Court decisions 
in Graves v. Elliott and Curry v. McCan- 
less did not change the rule that the exer- 
cise by a resident donee of a power of ap- 
pointment created by a non-resident donor 
is not subject to the New York Estate tax. 

Helvering v. Hellock, 309 U. S. 106, 84 L. 
Ed. Adv. 382 (1940). The United States 
Supreme Court held that a transfer in trust 
with a reversion to the grantor, in case he 
should survive the life beneficiary, is in- 
cludable in the grantor’s gross estate for 
the Federal Estate tax. Upon the basis of 
this decision, the United States Court of 
Claims on March 4, 1940 in Bailey -et al, 
executors v. United States reversed its 
earlier decision of December 4, 1939, and 
held that life insurance in which the de- 
cedent had relinquished all incidents of 
ownership was nonetheless includable in the 
gross estate of the decedent for the Federal 
Estate tax where the policies were to re- 
vert to the insured if he survived the as- 
signees. 

Contrary opinions have been rendered by 
the federal courts upon the question of 
whether or not, if optional values are used 
for the Federal Estate tax, the income 
earned during the year must be included 
as an asset of the estate. In Saks v. Hig- 
gins, 29 F. Supp. 996 (1939) the Federal 
District Court for the Southern District 
of New York held such income was to be 
included. This opinion was affirmed by the 
United States Circuit Court of Appeals 
(2d) on April 8, 1940, 111 F (2d) 78. On 
the other hand, it has been held that such 
income was not to be included, in Clark v. 
United States, District Court, Maryland, 
May 6, 1940. 

In Helvering v. Clifford, 309 U. S. 331, 84 
L. Ed. Adv. 504 (1940) the Supreme Court 

From report to Trust Division, American Bar 
Assn. 
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held the grantor of a five year trust tax- 
able with respect to income thereof, where 
he was trustee, his wife was beneficiary, and 
he retained substantial rights in the ad- 
ministration of the trust. In Estate of 
Sanford, 308 U. S. 39, 60 S. Ct. 51 (1939), 
the Supreme Court held that a transfer in 
trust, under which the grantor reserved 
the right to change the beneficiaries, is not 
subject to a gift tax until the grantor sur- 
renders such reserved right. 


Income and Principal 


Invasion of Trust Corpus—In Poppe v. 
Steinkamp, N. J. Chancery Court, May 9, 
1939, the court held that in the absence of 
specific instructions in the Will, it could not 
direct a trustee to pay the life cestui a por- 
tion of the corpus where the remainder 
vested in other persons. The Wisconsin 
Supreme Court, however, in In re Doe, May 
9, 1939, held that a direction to apply the 
trust corpus in the event of an emergency 
is mandatory, not discretionary, and was 
binding on a successor trustee; also, the 
phrase “or other emergency” included the 
complete cessation of income. 


In Chase National Bank of the City of 
New York v. Belt, 101 N. Y. L. J. 2045, 
May 3, 1939 (Sup. Ct.) it was held that 
an authorization to a trustee to pay out of 
corpus for an illness, accident or “other 
emergency,” did not authorize the trustee 
to pay ordinary living expenses out of 
corpus. Similarly, in Estate of Whitaker, 
35 D. & C. 40, March 17, 1939 (Phila. 
County), the court held that the fact that 
trustees are given discretionary authority 
to invade principal for one purpose does 
not allow them to do so for any other rea- 
son. 


Wasting Assets—In Estate of Pennock, 
102 N. Y. L. J. 131, July 17, 1939 (Surr. 
Ct., N. Y. Co.) it was held that where a 
testator had negotiated insurance policies 
as an agent, income from the contracts was 
to be allocated entirely to capital and was 
not to be apportioned as a wasting asset. 
On the other hand, in Estate of Hopkins, 





102 N. Y. L. J. 49, July 7, 1939 (Surr. Ct. 
N. Y. Co.) the court stated that royalties 
from gas and oil properties were usually 
apportioned between income and principal 
as wasting assets, but that in a case such 
as this, where the will showed a different 
intent as gathered from the surrounding 
circumstances and other bequests, the entire 
amount was payable to the life tenant. Sim- 
ilarly, the Supreme Court of Pennsylvania 
in Estate of Crozer, Nov. 27, 1939, follow- 
ing its earlier decision of In re Knox’s Es- 
tate, held that dividends from coal leasing 
or coal mining companies, representing net 
income without deductions for depletion or 
depreciation, should be given to the life 
tenants. 

Back Dividends—In Lloyd’s Estate, 101 
N. Y. L. J. 1592, April 7, 1939 (Surr. Ct. 
N. Y. Co.), a plan of reorganization was 
effected whereby cumulative preferred stock 
of $100:par value was changed to no par 
stock with a stated value of $50. Out of 
the surplus thus created a dividend was 
paid on account of the cumulative preferred 
dividends in arrears. The court held the 


dividend constituted capital. 

Salvage operations—In Estate of Reese, 
102 N. Y. L. J. 13842, Oct. 27, 19389 (Surr. 
Ct. N. Y. Co.) it was held that where in- 


come has advanced carrying charges on 
equitably foreclosed land, the proceeds of 
sale must first be devoted to reimbursement 
of the life tenant even though the proceeds 
of sale are thereby exhausted. In City 
Bank Farmers Trust Co. v. Russell, N. J. 
Chancery Ct. Dec. 6, 1939, under a plan 
of reorganization, first mortgage bonds were 


The beautiful Lagoon of 
Nations at New York 
World’s Fair, where its most 
spectacular show was held 
in conjunction with the 
post-American Bankers As- 
sociation Convention party 
by the New York Clearing 
House. The _ photograph, 
taken from the Belgian Pa- 
vilion where the party was 
held on September 27, shows 
the famous triple fountains 
which at night are a rain- 
bow of fire, . color, and 
spume. (Photo—Courtesy of 
N. Y. World’s Fair.) 
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exchanged for new bonds secured by the 
same real property. It was held this was 
analogous to the exchange of a mortgage 
for the property itself under foreclosure; 
hence the same equitable principles which 
are followed in foreclosure cases in alloca- 
tions between income and capital, are the 
basis for the determination in a case in- 
volving a reorganization. 


In Springfield Safe Deposit and Trust Co. 
v. Wade (Mass. Jud. Ct.), Jan. 15, 1940, it 
was held that an apportionment between 
capital and income should be made of the 
proceeds of land acquired by foreclosure, 
in connection with an investment owned by 
the testator at his death, but which became 
unproductive after the establishment of the 
trust. In In re McManus, N. Y. Court of 
Appeals, April 16, 1940, the testator direct- 
ed that net income be paid to A and upon 
A’s death, the principal together with any 
accrued income should be paid to others. 
The court held, however, that inasmuch as 
the trustee had salvaged four mortgages 
during the life tenant’s lifetime and the 
property on hand represented both income 
and capital, the trustee must pay to the life 
tenant’s estate his proportionate share of 
the proceeds of sale. 


In Title Guarantee Loan & Trust Co. v. 
Woodward, Ala. Sup. Ct., Oct. 5, 1939, in- 
volving the salvage of bonds, it was held 
that where principal and income are repre- 
sented in an investment, an apportionment 
between the two should be had; and profits 
on the sale of securities taken for a debt 
are to be apportioned in the ratio which 
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principal bears to interest at the time of 
realizing on the securities. 


Rights of Spouses and Adopted Children 


In Estate of Fritz, Pa. Super. Ct., April 
21, 1939, it was held that if a gift is ab- 
solute and is accompanied by a transfer of 
possession with intent to divest the donor 
of his ownership, although the obvious ef- 
fect is to defeat the wife’s succession to the 
property at the donor’s death, it is not 
fraudulent and invalid. In Murray v. The 
Brooklyn Savings Bank, 258 App. Div. 132 
(1st Dept. 1939), a husband was permitted 
to defeat the rights of a surviving spouse 
by means of a so-called “Totten” trust. It 
has further been held in President etc. Man- 
hattan Co. v. Janowitz, 102 N. Y. L. J. 125, 
July 15, 1939 (Sup. Ct. Westchester), that 
where a testator has created an inter vivos 
trust, but by reason of his retention of con- 
trol over the corpus it is held to be an il- 
lusory trust as to the widow’s interest, the 
widow is entitled to have abrogated only 
that part of the instrument which defeats 
her rights, and the balance of the trust 
will be upheld. 
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In re Taylor’s Estate, 285 N. W. 538 
(Nebr.) involved a construction of the 
Nebraska adoption statute which provides, 
“The adopted child shall have bestowed up- 
on him or her equal rights, privileges and 
immunities of children born in lawful wed- 
lock.” The court held that as one of the 
rights of a natural child is to inherit from 
a grandparent through his parent, an adopt- 
ed child was an heir of his grandparent, 
unless the Will indicates an intention to the 
contrary. Similarly, in Holden v. First Na- 
timal Bank and Trust Company, 291 N. W. 
104 (Minn. 1940), it was held that the 
adopted son of the adopted son of the Test- 
atrix falls within the class referred to in 
the Will as “lawful issue,” and that an 
adopted child in Minnesota is a “lineal 
descendant,” the same as a natural one. 


Attempted Testamentary Transfers 
Without a Will 


In Security-First Nat. Bank of Los An- 
geles v. Stack, 32 Cal. App. (2d) 586, 90 
Pac. (2d) 337, a safe deposit rental con- 
tract between deceased and a bank, which 
was deceased’s executor, provided that up- 
on the death of either deceased or his wife, 
the survivor should be sole renter of the 
box with exclusive right of access thereto 
and possession of the contents. The court 
held that this contract did not affect title 
to the contents of the box as between the 
executor and deceased’s surviving wife. 


In McCarthy v. Jackson, N. Y. Ct. App., 
Nov. 21, 1939, it was held that an attempt 
to provide for the passing of property at 
death by an extension agreement in a mort- 
gage, was contrary to the Decedent Estate 
Law where such provision was in the na- 
ture of a Will. 


Liability for Assessments on Bank Stocks 


In an action brought by the Receiver of 
a State Bank in Glass v. Crossman, 216 
N. W. 184 (Mich. 1939) against a trustee 
to enforce an assessment for stockholders’ 
liability on stock received by the Trustee 
through the probate of two different es- 
tates, where the Trustee had ignored the 
notice of assessment and distributed the 
trust estate to the beneficiaries, the Court 
held the Trustee liable individually for the 
stockholders’ assessment. On the other 
hand, in Hart v. Burke, C. C. A. (3rd) 
Nov. 27, 1939, it was held that the Execu- 
tors were not required to set up a reserve 
for a possible assessment on bank stock 





when no assessment had yet been made at 
the time the estate assets were distributed 
pursuant to a court decree. The bank 
stock was the only asset which was undis- 
tributed, so an assessment was defeated. 
In Mitchell v. Ottinger, C. C. A. (8rd), 
June 29, 1939, the Trustees were limited to 
legal investments under Pennsylvania law 
except that they were directed not to sell 
certain stock. The Trustees subscribed for 
additional shares of stock of this company 
by the exercise of warrants, and, upon the 
bank’s failure, they were assessed $100 a 
share. It was held that the defense of 
ultra vires was not available and the trust 
was liable for the entire assessment. The 
court did not pass upon the question of 
ultimate liability as between the Trustees 
individually and the trust estate. 


Rule Against Perpetuities in 
Inter Vivos Trusts 


In Central Hanover Bank and Trust Com- 
pany v. Hobby, Jr., 101 N. Y. L. J. 1769, 
April 18, 1939 (Sup. Ct. N. Y. Co.) it was 
held that where a settlor reserves an abso- 
lute right to revoke an inter vivos trust, his 
life is not counted in measuring the term 
of the trust for purposes of ascertaining 
whether it conforms: with the rule against 
perpetuities 


Powers of Appointment 


In cases in which the donee of a power 
of appointment is before the court at the 
time of an intermediate accounting; if the 
donee subsequently exercises the power, the 
appointees in a later accounting action are 
precluded, on the doctrine of virtual repre- 
senstation, from raising the same ques- 
tions previously determined. Estate of 
Chapin, 171 Misc. 783, 14 N. Y. S. (2d) 91 
(1939); Brown v. Fidelity Union Trust Co., 
N. J. Chancery Ct., November 9, 1939. 


In Provident Trust Company of Philadel- 
pha v. Scott, Pa. Sup. Ct., June 19, 1939, 
the fact that a testatrix specifically re- 
ferred to one power of appointment in her 
Will was held not to rebut the presumption 
that she intends to exercise all powers of 
appointment granted to her. In Estate of 
Mathews, 103 N. Y. L. J. 281, Jan. 18, 1940 
(Surr. Ct. N. Y. Co.) the court held that 
Trustees functioning under the Will of a 
donor, pursuant to the exercise of the 
power of appointment by the donee, are 
vested with the investment powers set forth 
in the donee’s Will, including the power to 
invest in non-legals. 
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Compensation of Fiduciaries and 
Attorneys 


In Estate of Quinn, R. I. Sup. Ct., April 
4, 1940, fees were allowed to Trustees al- 
though no accounting was had for the two 
year period for which fees were claimed, 
the failure to account being attributable to 
litigation involving the trust. Also, the 
fees were allowed from capital since in- 
come was insufficient to fully compensate 
the Trustees. 

In Rubinkam v. MacArthur, Tl. App. Ct., 
1st Dist., Oct. 31, 1939, a legal fee of $17,500 
for administering the estate had been fixed 
as reasonable by the probate court and paid. 
It was held that thereafter the attorney 
had no valid claim against the Executor 


for an additional fee for the same services. 


Withholding Legacies From 
Foreign Legatees 


As a result of oppression of minority 
groups in certain foreign countries, the 
New York Legislature amended Section 269 
of the Surrogate’s Court Act by Chapter 
348 Laws of 1939, so that the Surrogate 
may withhold a legacy payable to a foreign 
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legatee where it appears that the legatee 
will not obtain the benefit of the money. 
Pursuant to this statute, it was held in 
In re. Weidberg’s Estate, 172 Misc. 524, 15 
N. Y. S. (2d) 252 (1939) that legacies pay- 
able to four German nationals, apparently 
of Jewish race, should not be paid to the 
German Consul who produced a power of 
attorney signed by the four legatees. 


Powers of Fiduciaries 


A general power of sale was held to im- 
ply a general power to pledge in Dav’s v. 
Pennsylvania Co. for Insurances on Lives 
and Granting Annuities, 12 Atl. (2d) 66 
(Penn.). 


In Pickering v. Loomis, 135 S. W. (2d) 
833 (Ark.), a testamentary trustee’s power 
to sell trust property was held implied when 
a sale was necessary to prevent loss or en- 
able the trustee to comply with other pro- 
visions of the Will, although it did not 
expressly empower him to sell the property. 
Likewise, in In re Keets Estate, 100 Pac. 
(2d) 1054 (1940) the Supreme Court of 
California held that a trustee may sell 
trust property pursuant to authorization 
of the Probate Court, even though no power 
of sale was conferred by the testator as 
to such property. The court added that it 
would also have been possible for the 
trustee, upon a proper showing, to secure 
permission from the court to deviate from 
an express restriction against sale. 


In Dunn v. Oran, 126 N. J. Eq. 515, it 
was held that an executor had an implied 
power to sell the testator’s real property 
under the following facts: (a) The testator 
had made no distinction in the Will be- 
tween realty and personalty; (b) he did 
not use the word “devise” in the Will; (c) 
he did not indicate that the realty was to 
pass in specie by the residuary clause; (d) 
the total of the bequests far exceeded the 
yalue of the personalty; and (e) the 
testator anticipated in his Will the prob- 
ability that personalty would be insufficient 
to pay all bequests in full, by providing for 
proportionate abatement. 


A personal representative of a deceased 
who signed a note as surety was held in 


State National Bank of Frankfort v. 
Thompson, 277 Ky. 527, 126 S. W. (2d) 


412, to have no power to bind the estate by. 


signing renewal notes as surety, notwith- 
standing that the signing of the renewal 
notes may have been in the interest of and 
for the benefit of the estate. 
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Where a testatrix left her entire estate 
to charity, it was held that a guardian for 
missing heirs had no right to contest the 
distribution. In re Donnelly, 102 N. Y. 
L. J. 821, Sept. 26, 1939 (Surr. Ct. Kings 
Co.). 


Modification of Trust Instruments 


The Testator made several interlineations 
in his Will, handed the Will to a steno- 
grapher, and asked her to keep it until he 
was prepared to make another Will. The 
court held in Rauchfuss v. Gifford, 287 N. 
W. 173 (Wisc. 1939) that his action consti- 
tuted a legal revocation of the Will. This 
holding would seem to follow the early 
common law rule which has been changed 
by statute in many states. See, for exam- 
ple, In re Tremain’s Will, 282 N. Y. 485, 
27 N. E. (2d) 19. 

With reference to modifying inter vivos 
trust instruments, it was held in Chase 
National Bank v. Tomagno, 101 N. Y. L. J. 
2474, May 29, 1939, that where a settlor 
reserved a power of revocation to be exer- 
cised by written notice to the trustee, an 
attempted exercise of this power by Will 
was ineffectual. In Rehr v. Fidelity-Phila- 
delphia Trust Co., Common Pleas Court, 
Phila. Co., Pa., Jan. 23, 1940, it was held 
that a settlor, who was also life income 
beneficiary with a testamentary power of 
appointment over the remainder, would be 
permitted to revoke an irrevocable trust, 
when the facts show that the settlor would 
be compelled to seek governmental relief 
unless the corpus of the trust was placed 
in her hands. 


Conflict of Laws 


In Bowles v. Dun-Bradstreet Corporation, 
12 Atl. (2d) 392 (Del. 1940) the decedent 
died in New York but was domiciled in 
Rhode Island at the time of her death. Her 
Will was probated in New York where 
much of the estate was located. An heir 
of the decedent was attempting to prevent 
the transfer of stock of the defendant, a 
Delaware Corporation, which the decedent 
had owned. One ground on which the ob- 
jection to the transfer was based was that 
the Will should have been offered for orig- 
inal probate in the domiciliary state. The 
Delaware Court, while agreeing that the 
better practice would seem to be first to 
offer a Will for probate in the domiciliary 
state, held that the fact that the executors 
had qualified in New York did not deprive 
the executors of power or authority to 
transfer the stock. 
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Whether or not a Surrogate’s Court in 
New York will admit a Will of a nonresi- 
dent to original probate is discretionary 
with the Surrogate and ordinarily the 
court will refuse to entertain jurisdiction. 
See: Matter of H. J. Cornell, N. Y. L. J. p. 
1038, March 6, 1940 (Sup. Ct. N. Y. Co.); 
Matter of Robinson, N. Y. L. J. p. 1142, 
March 12, 1940 (Sup Ct. App. Div. (2d) ). 


Where a testatrix died in Colorado, leav- 
ing real property and a bank account in 
Wyoming, it was held in In re Smith’s Es- 
tate, 97 Pac. (2d) 677 (Wyo.) that the ad- 
ministration of the bank account, the situs 
of which was at the domicil of the debtor, 
belonged to the representative of the de- 
ceased in Wyoming. 


Self-Dealing 


In In re Binder, Ohio Ct. of App., 8th 
Dist., Cuyahoga Co., Sept. 7, 1939, it was 
held that where a corporate fiduciary is a 
trustee of innumerable estates and trusts, 
it is not a breach of good faith nor im- 
proper conduct to purchase securities for 
one of its trust estates from itself, as 
trustee of another estate; but the Trustee 


was surcharged for purchasing trust secur- 
ities held in a pool, even though such secur- 
ities had been purchased for the sole pur- 
pose of being taken into trusts when need- 
ed. (This case was certified to the Ohio 
Supreme Court which has since handed 
down its decision.*) 


In an earlier case, In re Stone’s Estate, 
decided by the same court on May 22, 1939, 
it was held there was no illegality or breach 
of faith on the part of a corporate trustee 
in retaining, as distinguished from pur- 
chasing, its own stock when the terms of 
the Will conferred broad powers to invest 
the corpus. Likewise, the Ohio Ct. of Ap- 
peals, 8th Dist., Cuyahoga County, in Hag- 
gerty v. Squire, Nov. 9, 1939, held that a 
trust company was not guilty of self-deal- 
ing where it did not own the property it 
placed in the trust but merely held the legal 
title as security for an obligation owing to 
it from the owner of the property. 

The Supreme Court of Alabama in First 
National Bank of Birmingham v. Basham, 

Ala. , 191 So. 873 (1939) held that 


*See July 1940 Trusts and Estates 106. 
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the investment by a common trustee of the 
funds of one trust in the purchase of the 
participating interest of another trust in 
an existing investment is legal; the trustee 
must of course show good faith to both. 


Investments 


Under a will directing the trustees to 
invest in “good interest-bearing securities” 
it was held in In re Hess, 171 Misc. 690, 13 
N. Y. S. (2d) 701 (Surr. Ct. Monroe Co.) 
that under the facts there was an implied 
right to invest in non-legals. In Estate of 
Turner, 101 N. Y. L. J. 2890, June 22, 1939 
(Surr. Ct. N. Y. Co.) under a will stating 
that the trustees were to segregate at least 
one-third of the trust estate for investments 
in common stocks and giving the trustees 
the power to invest all or part of the estate 
in such investments as they deemed proper, 
the court held the trustees had the right 
to invest more than one-third of the estate 
in common stocks. 

In In re McGraw’s Estate, 337 Pa. 93, 
the court held the term “securities” was 
broad enough to authorize trustees to in- 
vest in common stocks. The will in Estate 
of Lambert, 103 N. Y. L. J. 222, Jan. 15, 
1940, directed the trustees to invest in 
securities permitted by law and producing 
at least 5% per annum. The court held 
that since it was impossible to perform this 
condition, the trustees were authorized to 
invest in legals producing less than 5%. 

In New Jersey the courts have broadened 
the investment powers granted to trustees 
under wills where it was believed the best 
interests of the trust were thereby further- 
ed. In Bliss v. Bliss, N. J. Chancery Ct., 
Sept. 8, 1939, the court, however, refused 
to broaden the powers of reinvestment so 
as to include additional common and pre- 
ferred stock, where the court felt there 
was no necessity for the order. 
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Our Language and Ideals 


HOSE present at the Section’s din- 

ner meeting were treated to inspir- 
ing messages from David A. Simmons of 
Houston, Tex., and J. Melville Broughton 
of Raleigh, Democratic candidate for 
Governor of North Carolina. Exhorting 
his audience insure the safeguarding of 
our heritages of freedom and democracy, 
Mr. Simmons declared that we are the 
“prosperity” for whom the blessings of 
liberty were to be secured, and that we, 
as the living link in the chain between 
the dead, the living, and the born that 
is civilization, have an obligation to 
think of those unborn—our posterity. 


Answering those critics who ridicule 
and deplore the “language of the law,” 
Mr. Broughton stated that legal parlance 
serves five useful objectives: 


Techn‘cal—e.g. to state in a word or 
phrase a legal concept which might other- 
wise require a lengthy definition. 

Historical—to act as a link between 
the past and present, and explanation of 
existing customs or principles in terms 
of their origins and foundations. 

Cultural—to embellish the vocabulary. 

Progressive—to embody social ad- 
vances. 

Humane—to epitomize and further the 
human rights of the people. 


——_—_——0 


Advanced Underwriting Course 


The Cincinnati Associated Life Gener- 
al Agents and Managers Association will 
conduct an advanced’ underwriting 
course, in Estate Protection, Taxation 
and Business Insurance which will be 
given each Monday beginning Septem- 
ber 30 and running through March 31. 
Trust officers of local banks, lawyers and 
accountants, in addition to life Under- 
writers, have been invited to enroll. The 
course will be conducted by J. E. Rappo- 
port, one of Cincinnati’s leading tax au- 
thorities and life insurance counsels. 
Mr. Rappoport has practiced law in Cin- 
cinnati since 1911, having been admitted 
to practice in the State and Federal 
Courts and the U. S. Treasury Depart- 
ment. 
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HE legal problems connected with 

holding real estate in trust divide 
themselves naturally into three general 
groups. 


First: The extent to which real estate 
is considered as “legal” for the trust 
portfolio. 

Second: The duties laid upon the 
trustee in connection with maintenance 
and preservation of the real estate con- 
tained in the trust portfolio, and 

Third: The allocation, as between in- 
come and principal, of carrying charges 
and of proceeds of eventual sale of trust 
real estate; especially when the latter 
is unproductive. 


Real estate, to say the very least, is 
not favored as a trust investment. 
There are numerous cases which indi- 
cate that in the absence of special pow- 
ers the purchase of real estate is a 
breach of trust.1. This general trend is 
nothing more than an expression of ac- 
cumulated human experience with the 
ownership of land. The 
old style beneficiary was 
primarily interested ina , 
place in which to live, 
simple food to eat and 
the solid sense of secur- 
ity which came from 
knowledge that to run 
away with the trust es- 
tate was physically an 
impossible task. 


From address before Joint 
Session of Real Property and 
Trust Law Divisions, Amer- 
ican Bar Assn. 


1. In re Ahrend’s Estate, 3 
N. J. Mise. 746, 130 Atl. 
219. Appeal dismissed, 
99 N. J. Eq. 328, 133 Atl. 
758. Scheib v. Thompson, 
23 Utah 564, 65 Pac. 499. 


Watch Out, Little Mortgage, 
You’ll Be A Good 


823 


The modern beneficiary is not much 
interested in turnips. It is much more 
of a “Jack be nimble Jack be quick” 
philosophy that surrounds us all these 
days, and however unhappy it may seem 
from the standpoint of human dignity 
it must be admitted that the trustee 
who puts the trust money directly in a 
good old farm is much more likely to be 
criticized than the trustee who pur- 
chases a mortgage upon the same farm, 
thus often acquiring a right, at long 
last, to compete with a lot of other peo- 
ple to buy the farm at a spanking loss 
to everyone. 


Trend in Implication of Powers 


It is positively amusing to trace the 
development of implication of the pow- 
er of sale of real estate. Once practi- 
cally non-existent in the absence of 
specific grant, because it was expected 
that a trustee would simply hold on to 
the fee for dear life as the most pre- 


Oh So High, 
Deed, Bye and Bye. 
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cious of all possessions, it now appears 
in the words of the Restatement? that 
the power will be implied whenever 
“|... Such sale is necessary or appro- 
priate to carry out the purposes of the 
trust ....” The modern emphasis is 
placed, in other words, upon produc- 
tivity and mobility, and every effort is 
made to enable the trustee, not merely 
to keep the trust property safely, but 
to turn it over time and time again in 
order to produce the flow of golden divi- 
dends. 

Modern business men, unless they are 
specialists, don’t often buy real estate 
for their own investment portfolios; 
when they do buy it is usually a specu- 
lation. Therefore judges instinctively 
sniff at a purchase of land. Of course 
this doesn’t mean that it can’t ever be 
done. A very broad investment lati- 
tude granted by the terms of the instru- 
ment may, especially in the agricultural 
areas, be deemed a permission to pur- 
chase real estate.* And occasionally 
when there is a real estate mortgage 
flavor about the trust you will find the 
court implying a power to purchase the 
fee. Moreover, there are statutory 
provisions—by no means common— 
which authorize discrete purchases of 
real property.® 

Even where the trustee is given pow- 
er to acquire real estate there is a ten- 
dency to hedge the power about with 
careful restrictions. Thus a permis- 
sion to purchase has been held to mean 
a purchase for cash and not partly for 
cash and partly upon mortgage back® 
although I don’t suppose one business 
man in four buys real estate for cash 
outright. Needless to say the acquisi- 
tion of unproductive real estate is uni- 
versally condemned.? 





2. Restatement, Trusts, s. 190 (b). 

3. Lawson v. Cunningham, 275 Mo. 128, 204 S.W. 
1110, Trustee empowered to invest “in any 
way he thinks best.” 

4. Matter of Trelease, 49 N. Y. Misc. 205, 96 N. 
Y. Supp. 318; aff’d. 115 App. Div. 654, 100 
N. Y. Supp. 1051, direction in instrument to 
invest in “bond and mortgage or in other 
property.” 

5. Ky. Stat., s. 4706, now modified by Acts of 
1938, ch. 126 so that the investment can be 
made only with court authorization. 

6. Bowling v. Bank of New Haven, 219 Ky. 731. 
Bowman v. Pinkham, 71 Me. 295. 

. Holeomb v. Holeomb, 11 N. J. Eq. 281. 


~ 





TRUSTS and ESTATES—Sept. 1940 


What to Do With Unproductive Realty 


If any trustee does have in his port- 
folio a piece of real estate which has 
ceased to yield income, shall he pay all 
the expensive carrying charges out of 
income and thus reduce the poor life 
tenant to the point of starvation? Or 
shall he beg, borrow or steal from the 
remainderman by dipping into princi- 
pal to carry things along until he can 
bring about the sale which the law re- 
quires? Of course, he must proceed 
with reasonable promptitude to rid his 
portfolio of property which is or has 
become hazardous, wasting or unpro- 
ductive in nature. 


How do we charge those taxes and if 
we have to repair the fence, paint the 
old place, shingle the roof, cut the grass 
and reglaze the windows, shall we 
charge it to income or to principal? 
The law is in pretty poor shape and if 
there ever was a “legal aspect” of real 
property as a trust investment which 
needs attention this is it. 


Delay Benefits Remaindermen 


Ordinary recurring expenses of 
maintenance should be charged to in- 
come. Annual taxes are ordinary re- 
curring charges® and water rates, rou- 
tine repairs, insurance and interest on 
the mortgage are in the same cate- 
gory..° Thus if we can only sell the 
accursed place within a decent period 
it seems that we ought to be justified 
in simply paying these charges out of 
income account and explaining to the 
life tenant that we just couldn’t help it. 

But isn’t it usually a fact that we 
don’t find a purchaser so quickly as all 
that? Isn’t it also true that the real 
reason why you don’t take the first of- 
fer which comes along is that you can’t 
bear to assume so heavy a capital loss? 
To put it another way is it not true, 
that the delay in sale is really for the 
benefit of the remainderman? 

Is it then so fair that the life tenant 
should pay all the bills, unless at least 


8. Lannin v. Buckley, 256 Mass. 78, 152 N. E. 71. 
Restatement, Trusts, s. 230. 

9. Parkhurst v. Ginn, 228 Mass. 159, 117 N. E. 
202. 

10. Bridge v. Bridge, 146 Mass. 373, 15 N. E. 899. 
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the settlor or testator wanted it to be 
that way.!! How do you know? If he 
says very clearly “No matter how long 
the trustee holds this piece I desire all 
expenses of maintenance to be charged 
to income” that is very easy. But he 
usually doesn’t. 

He may say that he wants the specific 
piece of real estate retained in the trust 
estate. If he uses that language he 
could, I suppose, be presumed to have 
considered that the property might fall 
by the wayside so far as income goes 
and that could mean that he intended 
the life tenant to suffer. I’m not so cer- 
tain that the human mind works things 
out in so subtle a fashion but more than 
one court has decided that way and we 
must take it as law.!2 Or, contrariwise, 
he may have directed the piece to be 
sold. This has been taken as meaning 
that he didn’t intend the life tenant to 
suffer and hence that the carrying 
charges ought to be charged to prin- 
cipal.13 


Favors Charging Capital 


What is usually the fact is this: A 
man creates a trust by his last will and 


. Mayberry v. Carey, 268 Mass. 255, 167 N. E. 
281. 

. Matter of Satterwhite’s Will, 262 N. Y. 339, 
186 N. E. 857. 

. Walker’s Estate, 
Supp. 534. 


188 Misc. 879, 247 N. Y. 


he places the bulk of his property in 
the residuary clause; included in his 
estate when he dies is a piece of real 
estate. Neither the testator nor his 
lawyer really say anything, or intend 
to say anything about what shall hap- 
pen if the property becomes unproduc- 
tive. The fact is that neither of them 
think of this contingency. 


I take the position that in the ab- 
sence of clear intent to the contrary 
these carrying charges should be de- 
bited to capital and the proceeds of 
eventual sale should always be appor- 
tioned between life tenant and remain- 
derman. At first blush this position 
sounds a bit revolutionary because of 
the fundamental rules above set forth. 
And while a number of American courts 
have finally seen the light and directed 
that these carrying charges should be 
paid out of principal,14 some other 
states have had an awful struggle and 
in some leading cases have left the poor 
life tenant dreadfully in the lurch; 
although with the advent of the Re- 
statement, which was followed by two 


14. Muleahy v. Johnscn, 80 Colo. 499, 252 Pac. 
816. Poole v. Union Trust Co., 191 Mich. 162, 
157 N. W. 430. Jn re Trusteeship under will 
of Moore, 185 Minn. 342, 241 N. W. 63. Pat- 
terson v. Old Dominion Trust Co., 194 Va. 
597, 140 S. E. 810. 

. Creed v. Connolly, 272 Mass. 241, 172 N. E. 
106. 
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strong new Massachusetts decisions,1 
I believe it is fair to say that the tide 
has turned. 


An Unjustifiable Distinction 


But the Restatement makes a trou- 
blesome distinction. In an attempt to 
pay proper deference to the intention 
of the testator Professor Scott calls at- 
tention to the fact that there may be a 
difference between the case where the 
real estate was unproductive when the 
trust began and the case where it be- 
came unproductive only after the trust 
had come into being. The argument is 
that it is easier to believe that the tes- 
tator intended the life tenant to suffer 
in cases where the unproductivity exist- 
ed at the outset because, in theory at 
least, he must have known that the 
property was both unproductive and 
expensive to maintain and nevertheless 
he placed it in the trust.17 This ap- 
proach to the problem has been used by 
the Massachusetts Court in the two re- 
cent cases referred to, and while the 
use was entirely benign i.e., for the pur- 
pose of distinguishing the troublesome 
Creed v. Connelly case, I much fear that 
it carries possibilities of trouble for the 
future. 


The fact is that there is no wit in try- 
ing to construct an intention for the 


16. Harvard Trust Co. v. Duke, Mass. Adv. Sh. 
(1939) p. 1935, 24 N. E. (2d) 144. (See Dec. 
1939 Trusts and Estates 687.) Springfield 
Safe Deposit & Trust Co. v. Wade, Mass. Adv. 
Sh. (1940) p. 43, 24 N. E. (2d) 764. (See Feb. 
1940 Trusts and Estates 223.) 


17. Restatement, Trusts, s. 241. 
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testator—in most of these cases he has 
no intent. To say that he had any in- 
tent upon this matter, unless he clearly 
expresses it, is nothing short of absurd 
because when he draws his will, 


(a) he usually has a long way to go be- 
fore he dies and he is the first to 
believe that his will is not his final 
word, and 

(b) he doesn’t even know that he will 
still own the piece when he dies, and 

(c) he can’t be certain, if he should still 
own it, that it will ever become part 
of the trust at all, and 
he has no means of knowing which 
of the beneficiaries will be alive to 
enjoy the trust, or 

(e) what their wants will be when the 
property does become unproductive. 


To attempt to torture an express pow- 
er of sale into an indication as to how 
carrying charges are to be paid is ridi- 
culous. And as for the power to retain 
real estate—if I were to ask why that 
clause is inserted the instant answer 
would be that it is necessary for the 
protection of the Trustees! No one 
would imagine that it was an indication 
that the testator meant the life tenant 
to pay taxes and carrying charges upon 
unproductive real estate. 


While making the charge to principal 
may mean throwing some “good money” 
after “bad” it has the great virtue of 
splitting the burden. Both the life ten- 
ant and the remainderman lose, with 
some chance of recoupment to each if 
the proceeds of sale are properly appor- 
tioned between them. It is certain that 
if we were constructing the system 
anew we unquestionably would make a 
determined effort to divide the burden. 
Indeed we might even be tempted to 
authorize reasonable invasion of the 
principal for the provision of some 
minimum yield to the life tenant during 
the period of unproductivity.1® There 
is some precedent even for this extreme 
viewpoint. One Massachusetts case 
has approved, under limited circum- 
stances, a reasonable draft upon prin- 


18. See Scott on Trusts (1939) s. 241.1. 





cipal to make up income during a pro- 
tracted period of idleness caused by ex- 
tensive repairs to the property.1 


Unanswered Questions 


It will be an interesting winter’s 
study for you to look into this puzzling 
problem from the standpoint of the 
cases in your jurisdiction. There are 
plenty of problems yet to be solved. 
Should it really make any difference 
whether the property was originally un- 
productive or only subsequently became 
so? Should inter vivos trusts be treat- 
ed exactly as are testamentary trusts 
in this particular? Should personal 
property which has become unproduc- 
tive, i.e., mortgage notes, bonds, shares 
of stock, be brought within the same 
rule, both as to allocation of carrying 
charges and as to apportionment of pro- 
ceeds of sale? 


How shall we know precisely when 
the period of unproductivity begins, es- 
pecially when the rent stutters and fal- 
ters and finally dies altogether? What 
degree of tolerance is to be allowed to 
the trustee in making disposition of the 
unproductive property? Finally, how 
shall the apportionment of proceeds be 
worked out mathematically as a matter 
of approximate fairness to both sets of 
interests? 


You will make two sets of resolu- 
tions: 


First you will work hard for an 
equitable rule in your own jurisdic- 
tion; 

Second when you are drawing wills, 
meanwhile, you will consider what 
ought to be done to meet the carry- 
ing charges and whether or not the 
proceeds of sale should be appor- 
tioned, and you will either place per- 
fectly clear directions in the will or 
you will leave a discretionary power 
with the trustee in language strong 
enough so that no court will inter- 
fere with his decision.2° In one 
leading New York case the discretion 


19. Morse v. O’Brien, 225 Mass. 345, 114 N. E. 
363. 

20. Mayberry v. Carey, 268 Mass. 255, 167 N. E. 
281. 
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of the trustee was upheld, in this 
matter of allocation, even though he 
had exercised it exactly contrary to 
the rule of the jurisdiction.*! 


But above all things don’t let the law 
of your State end up with a foggy sit- 
uation like that adopted by the Supreme 
Court of Pennsylvania in Levy’s Es- 
tate.22, The justices of that high tri- 
bunal announced in that case the ar- 
rival of a “new day” in which all fixed 
formulae were rejected and the puz- 
zling questions of allocation and appor- 
tionment were left to “be determined 
by considering the equities in each 
case.” The problem is_ distressing 
enough by nature, since someone is 
bound to be hurt, without depriving the 
trustee of all means of laying down 
some course in advance. 


21. Chase Nat’l. Bank v. Chicago Title & Trust 
Co., 246 App. Div. 201, 284 N. Y. Supp. 472; 
aff’d 271 N. Y. 602, 3 N. E. (2d) 205. 

22. 333 Pa. 440, 5 Atl. (2d) 184 (1939). 


—— 


Graduate School of Banking 
Issues Theses Catalogue 


A catalogue of theses written by grad- 
uates of the Graduate School of Banking, 
educational arm of the American Bankers 
Association, is now available for distribu- 
tion. The catalogue is a cumulative list- 
ing of selected theses prepared by G. S. B. 
graduates of the class of 1937-40, inclusive, 
and lists the theses both according to title 
and subject matter. It has been prepared 
in response to requests for the use of theses, 
which may be borrowed under conditions 
specified by the Library of the A. B. A. 





Legal Aspects of Mortgages as Trust Investments 


FRITZ A. NAGEL 
Winters and Nagel, Denver, Colorado 


N England, prior to statutory enact- 

ment in 1859, (Stat. 22 & 23 Vict. c. 
85, Sec. 32), it was generally held that a 
trustee could invest only in public secur- 
ities, and that investment in mortgage 
securities was improper. In the United 
States, however, due probably to a scar- 
city of government securities in earlier 
days, investments in first mortgages 
have always been considered proper. See 
Gray v. Fox, et al., 1 N. J. Eq., 259 
(1831). 

In many states it is provided by stat- 
ute that the security must be a first 
mortgage; and in the absence of statu- 
tory provision it has been held by the 
courts, almost without exception, that 
an original investment in junior mort- 
gages is improper. (2 Scott on Trusts, 
Sec. 227.7; A Trustee’s Handbook, Lor- 
ing 4th Ed. p. 140). It has been con- 
tended that where the amount of the 
first mortgage is so small in proportion 
to the value of the real estate as to leave 
a safe margin of security for the junior 
mortgage, there is no reason, in the 
absence of statutory prohibition, to deny 
a trustee authority to make such an in- 
vestment. This contention is well ans- 
wered by the court in the case of Slanter 
v. Favorite, 107 Ind. 291, 4 N.E. 880: “it 
might readily happen that the estate of 
the ward could not furnish the money 
to pay off the first mortgage, and in 
that event the security afforded by the 
second mortgage would be valueless.” 
(See also Mattocks v. Moulton 84 Me. 
545, 24 Atl. 1004). 

The taking of a second mortgage has 
been held justified where a trustee sold 
a farm, already subject to a first mort- 
gage, taking as part payment of the pur- 
chase price a second mortgage (Taft v. 
Smith, 186 Mass. 31, 70 N.E. 1031); so 
also where a second mortgage was taken 
as additional and further security to an 
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otherwise proper loan on personal secur- 
ity, believed at the time to be sufficient. 
Nance v. Nance, 1 §.C. 209. (But com- 
pare In re Haddock’s Est., 284 N.Y. Sup. 
931.) The taking by a guardian of 
mortgages on insufficient security in set- 
tlement of desperate claims was held 
justifiable and by analogy would seem 
to justify the taking of second mort- 
gage security under similar circum- 
stances, the court stating: “The trans- 
actions were not investments of money 
under the statute, but the settlement of 
desperate claims outstanding in favor of 
the ward.” Stevens v. Meserve, 73 N.H. 
293, 61 Atl. 420. 


In Boston Safe Deposit and Trust Co. 
v. Hayward, 26 N.E. 2nd, 342, the trus- 
tee sold stocks in certain textile com- 
panies and as part payment took back 
unsecured notes. The court says: “The 
trustee is not seeking to make an invest- 
ment but is seeking leave to terminate 
an investment made by the testator, 
which . . . was not suitable to be held 
in a trust fund.” 


Title and Interest 


Since it is, generally speaking, im- 
proper for a trustee to invest in junior 
mortgage securities, any less precaution 
than the opinion of a qualified and com- 
petent examiner or securing a title pol- 
icy would be negligence; and further 
such opinion should carry down to the 
time the investment is made. (See Hap- 
good v. Parkin, L.R. 11 Eq. 74, 22 L.T. 
N.S. 722, 18 Week. Rep. 908, Slanter v. 
Favorite (supra) and Carlysle v. Car- 
lysle, 10 Md. 440). 


The taking of a mortgage by a trustee 
on any lesser interest in real estate than 
an estate of inheritance is improper. 
(Butler v. Jarvis, 4 N.Y.S. 137; In re- 
Stark’s Estate, 15 N.Y.S. 729). In Eng- 
land, however, by statute mortgages on 
certain leasehold interests are proper. 
(Trustee Act. 1925.) 
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A careful search fails to disclose any 
American cases involving the investment 
of trust funds in a mortgage on a re- 
versionary interest in real estate. The 
English cases hold that under certain 
circumstances such an investment may 
be proper. (44 L.R.A. N.S. 918.) The 
fact that the mortgage security is an 
undivided interest in land owned by the 
mortgagor and another in fee simple 
does not in and of itself make the invest- 
ment improper. (Jbid.) 


Situs of Mortgage 


While statements apparently to the 
contrary appear in some text books (3 
Trust & Trustees, Bogert Section 673) 
and in reported cases, neither in Ormis- 
ton v. Olcott, 84 N.Y. 339, and Denton v. 
Sanford, 103 N.Y. 607, 9 N.E. 490, some- 
times cited as authority therefor, nor in 
any cases found in other jurisdictions, 
do the courts go so far as to lay down 
and to apply as an absolute rule, that an 
investment in a mortgage is improper 
for the sole reason that the mortgaged 
property is situated outside the jurisdic- 
tion of the state in which the trust is 
being administered. The fact that the 
mortgage is outside the jurisdiction is 
merely one of the several factors to be 
considered by the courts in determining 
whether or not the trustee has used 
sound discretion in making the invest- 
ment. (McCullough v. McCullough, 44 
N. J. 3138, 14 Atl. 123 & 642; State v. 
Washburn, 67 Conn. 187, 34 Atl. 1034; 
Merchant’s Loan & Trust Co. v. North- 
ern Trust Co., 250 Ill. 86, 95 N.E. 59; 
Pabst v. Goodrich, 133 Wisc. 48, 113 N. 
W. 398.) 


In the earlier cases the courts in their 
statements (usually dicta) tended to 
emphasize greatly and to consider un- 
favorably this particular factor. This 
probably accounts for the apparent con- 
fusion among some text writers and jur- 
ists. In the more recent cases the rule 
of law is more accurately stated. Com- 
pare Rush’s Estate (12 Pa. 375) with the 
later case of Gouldey’s Estate, 201 Pa. 
491, 51 Atl. 315; and Ormiston v. Olcott 
(supra) with In re Pollock’s Will, 236 
N.Y. Sup. 149, where the court asks, 
“Does the fact that the property was 
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located in another state change into neg- 
ligence within the decisions, that which 
would have been a strictly legal act... 
had the property been located here?” and 
answers in the negative. 


There is no logical reason why the 
principles above announced should not 
apply to investments outside the terri- 
torial limits of the United States. In 
several cases, however, the courts have 
drawn an arbitrary line between loans 
in other states of the union and in for- 
eign countries. Merchants Loan and 
Trust Co. v. Northern Trust Co. (supra). 


Margin of Security 


The amount which may be loaned on 
mortgage security in proportion to the 
value of the real estate is fixed by statute 
in some states. Where not fixed by 
statute the trustee can properly lend 
only a reasonable proportion of the value 
of the security. (See Loring, A Trus- 
tee’s Handbook, 4th Ed., p. 142, et seq.) 
Under the decisions generally, this pro- 
portion varies from one-half to two- 
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thirds of the value of the land. In the 
Restatement of the Law of Trusts (p. 
663) there are listed some of the circum- 
stances which are material. In Re Es- 
tate of Heyl, 200 Atl. 617, the Pennsyl- 
vania court held that the fact that the 
income was insufficient to meet taxes on 
the land and interest on the mortgage 
was not enough in and of itself to make 
the investment improper. 


The responsibility and solvency of the 
mortgagor have in some circumstances 
been held circumstances to be considered. 
(In re Randolph, 134 N.Y. Sup. 1117; but 
see In re Hartons Estate, 331 Pa. 507, 1 
Atl. 2nd, 292). In some states by statute 
mortgages insured under Title II of the 
National Housing Act are made eligible 
for trust investment even though the 
proportion exceeds the statutory limit. 


The courts have held as a general rule 
that the trustee must make such inves- 
tigation of the value of the real estate 
to be taken as security as a man of or- 
dinary prudence would make under the 
particular circumstances. If the trus- 
tee himself is competent and qualified to 
make the appraisal he need not seek the 
assistance or advice of others. On the 
other hand he may, and to nullify any 
possible imputation of self-interest or 
fraud he probably should, have the value 
determined by disinterested parties com- 
petent to make an appraisement. (See 
recent Pennsylvania case In Re Swin- 
dell’s Estate, 3 Atl. (2nd) 2 and collec- 
tion of cases illustrating the application 
of the rule under different circumstances 
in 44 L.R.A. (N.S.) at page 899, and 
117 A.L.R. Ann. p. 871.) 


Where the amount loaned on the mort- 
gage security is excessive but the invest- 
ment is in all other respects one which 
might properly be made and a loss en- 
sues, the better rule would seem to be 
that the trustee is subject to be sur- 
charged only with the amount of the loss 
in excess of what the loss would have 
been had the proper amount been loaned. 
There is little authority in the cases for 
this rule but it is given in Restatement 
of the Law of Trusts (Vol. 1, p. 664); 
and warmly defended in 2 Scott on 
Trusts, 1234. 
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Commingled Investment 


Within the past two decades it has be- 
come the practice among corporate trus- 
tees to take large single mortgages or to 
pool several smaller mortgages and in- 
vest funds of various trusts in participa- 
tions therein. As is usual where a new 
problem is presented to the courts, there 
is no uniformity in the conclusions 
reached, although the trend is definitely 
to uphold the practice in cases where the 
investment is not otherwise improper. 


The more recent cases tend to the view 
stated in the Restatement (Sec. 227 j) 
and hold that where the investment is in 
other respects proper the fact that 
strangers participate in the security does 
not in and of itself make it improper. 
(Quinn v. Guaranty Trust Co., 82 N.H. 
392; 134 Atl. 45; Bishop v. Peoples Bank 
and Trust Co., 218 Ky. 508; 291 S.W. 
718, 51 A.L.R. 1258; In re Lallas Est., 
362 Ill. 621; 1 N.E. 2nd, 50; Roberts v. 
Mich. Trust Co., 273 Mich. 91, 262 N.W. 
744.) 


A further question is raised where the 
trustee invests in a participation in a 
pool of mortgages, the management of 
which, with powers of substitution, is in 
third persons. In Re Stupack, 274 N.Y. 
198, 8 N.E. 2nd 485, the court refused to 
surcharge the guardian; but the dissent- 
ing opinion of Judge Finch that such an 
investment was a delegation of duties by 
the trustee, seems to be sound. (See al- 
so Gates v. Plainfield Trust Co., 121 N.J. 
Eq. 460, 191 Atl. 304, affirmed 122 N.J. 
Eq. 366, 194 Atl. 65.) 


The trend of modern authorities is to 
permit a corporate fiduciary (and the 
same rules should apply to an individual 
fiduciary,) to invest funds of various 
trusts being administered by it in a sin- 
gle mortgage or group of mortgages, 
each trust having a fractional interest 
in the whole. In the very recent cases 
the question of commingling is given lit- 
tle or no consideration; but, because of 
the ‘mechanics’ involved in making the 
mortgages and allocating such participa- 
tions, the courts in approving the invest- 
ments, even in jurisdictions where par- 
ticipations are authorized by statute, 
have found themselves confronted with 





two other well established legal princi- 
ples, namely: (a) that a trustee may not 
deal with himself, and (b) that trust in- 
vestments must be properly earmarked. 


(a) Self-Dealing. If the mortgage or 
group of mortgages is purchased direct- 
ly with funds from the various trusts 
the question of self-dealing does not 
arise. A typical situation where tech- 
nically there is self-dealing, is presented 
in In Re Dalsimer’s Estate, 291 N.Y. 
Sup. 34, where the court said: 


“The temporary employment by the 
trustee of its private corporate funds in 
acquiring the mortgage here criticized 
brought into effect no different or graver 
liability than if the trustee had waited 
until accumulated trust funds had suf- 
ficed for the purchase.” 


The holding indicates the trend of 
courts of equity to refrain from inflict- 
ing penalties in this class of cases for 
technical breaches of trust, upon them- 
selves cause no loss, where the essentials 
of good faith, honest dealing and sound 
business judgment are present. (Jn re 
Guthrie’s Est. (Pa.) 182 Atl. 248; Bow- 
den v. Citizen’s Loan & Trust Co., 194 
Minn. 113, 259 N.W. 815; 2 Scott on 
Trusts, p. 882.) 


A corporate trustee will be surcharged 
for loss where it allocates to trust es- 
tates participations in a mortgage orig- 
inally purchased by it as an investment 
for its own account; (Barker v. First 
Nat’l Bank of Birmingham, 20 Fed. Sup. 
185); or where it did not act in good 
faith; (Blankenship v. Zimmerman (S. 
C.) 199 S.E. 527); or where the secur- 
ity is inadequate; (In re Stollenweeks 
Est. (Pa.) 3 Atl. 2nd, 961; In re Dolsi- 
mer’s Will (supra).) 


(b) Proper Earmarking of Securities. 
In many instances the mortgages are 
taken in the name of the trustee indivi- 


dually. Where this has been done in 
good faith and the corporate trustee 
holds the mortgages segregated from its 
personal assets and has indicated clearly 
on its books or otherwise that it holds 
the mortgages for certain designated 
trusts which it is administering, some 
courts have held this a sufficient ear- 
marking. (Springfield Safe Deposit & 
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Trust Co. v. First Unitarian Society 
(Mass.) 200 N.E. 541.) 


Other courts, although holding that 
this is not a sufficient earmarking, have 
nevertheless declined to surcharge the 
trustee for the technical breach of trust 
where the loss resulted from adverse 
economic conditions and would have oc- 
curred even if the investment had been 
properly earmarked. (Chapter House 
Circle v. Hartford Nat. Bank & Trust 
Co., 121 Conn. 558, 186 Atl. 543; In re 
Guthrie’s Est., 320 Pa. 530, 182 Atl. 248; 
Barker v. First Nat. Bank of Birming- 
ham (supra); 2 Scott on Trusts, p. 948 
et seq.) 

If a loss is directly attributable to the 
failure to properly earmark, as, for ex- 
ample, if the mortgages were taken to 
satisfy claims of the trustee’s personal 
creditors, the trustee would undoubtedly 
be liable to reimburse the participating 
trusts. Furthermore, it is doubtful that 
even good faith, if established, would 
save the trustee from liability if a full, 
complete and unambiguous record of the 
trust and of allocations were not kept. 
Otherwise, the trustee would be in a posi- 
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tion to keep the investments as its own 
should they prove profitable, or to allo- 
cate them to trust accounts, should they 
prove otherwise. 


In Smith v. Girard Trust Co. (320 Pa. 
412, 183 Atl. 47), where the mortgage 
was taken in the name of “Girard Trust 
Company, Trustee for Sundry Trusts” 
the court states: “Moreover, here the 
manner in which the title to the mort- 
gage was taken gave sufficient notice to 
third parties that the mortgage was held 
in trust; it did not expose appellants to 
the risks pointed out in Yost’s Estate.” 

The objection that a participation in- 
terest in mortgages is not readily salable 
has usually been brushed aside summar- 
ily by the courts. (Springfield Safe De- 
posit and Trust Co. v. First Unitarian 
Society (supra). Compare In Re Blake’s 
Will, 263 N.Y. Sup. 317.) 


Servicing, Collection, Extension, 
Foreclosure 


After a proper mortgage investment 
becomes a trust asset, it should be the 
duty of the trustee in the exercise of or- 
dinary care, and he should be liable for 
consequent loss resulting from failure, 
to see that taxes which are a prior lien 
against the property, are paid in due sea- 
‘son; that improvements included in the 
mortgage are kept properly insured, that 
no waste is committed, etc., etc., and to 
take prompt and proper action in the 
event of any default in the conditions 
and covenants of the mortgage. 

In the event the mortgage debt is not 
paid at maturity the trustee may renew 
or extend it, provided it remains in all 
respects a proper investment. A re-ap- 
praisement of the security would seem to 
be indicated as a matter of ordinary pre- 
caution, (In re Harton’s Est., 331 Pa. 
507, 1 Atl. 2nd 292); and yet in Est. of 
Heyl (Pa. 200 Atl. 617)—which is not a 
case of extension but would apply by an- 
alogy—the court refused to surcharge 
the trustee who invested in an overdue 
mortgage without first having re-ap- 
praised the real estate, appraised four 
years before. 

If the mortgage, because of deprecia- 
tion in value of the real estate or for any 
other reason, becomes an improper in- 
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vestment and it cannot be otherwise dis- 
posed of, under certain circumstances, as 
where the trustee reasonably believes 
that the property will not bring the 
amount of the mortgage debt on fore- 
closure sale and does not deem it wise to 
purchase the property for the trust, fore- 
closure may be delayed or the trustee 
may even be justified in extending the 
mortgage, or, as a matter of salvage, re- 
ducing the interest rate. The only legal 
rule which can be applied is that the 
trustee act in a reasonably prudent man- 
ner under the circumstances. (Restate- 
ment, Sec. 231.) If the trustee bids the 
property in for the trust estate on fore- 
closure sale, then, unless he is authorized 
to invest the trust funds in real estate, 
it becomes his duty to sell it as soon as a 
sale can reasonably be made. 


Apportionment of Proceeds from Sale 


If on foreclosure or subsequently the 
property is sold for less than the mort- 
gage debt and interest plus foreclosure 
expenses, carrying charges, etc., then 
the question of apportionment of the pro- 
ceeds between the life tenant and the re- 
mainderman arises. The generally ac- 
cepted method of apportionment is to as- 
certain the sum which with interest 
thereon at a given rate during the period 
of unproductivity equals the net proceeds 
of the sale, and to treat the sum so as- 
certained as principal and the balance as 
income. The differences between the 
various jurisdictions arise, first, from 
the distinction between the two periods 
of unproductivity: the period between 
default and foreclosure and the period 
from foreclosure to the time of sale. 


First: In some states, as in Pennsyl- 
vania (In Re Nirdlinger’s Estate, 327 
Pa. 171; 193 Atl. 30), the rate of interest 
used is the current rate of return on 


trust investments. (See Restatement, 
Sec. 241 (1).) In some states, as in 
New Jersey, the rate of interest used is 
the mortgage rate of interest. (Tren- 
ton Trust & Safe Deposit Co. v. Donnel- 
ly, 65 N. J. Eq. 119; 55 Atl. 92; Hudson 
County Nat’l Bank v. Woodruff, 122 N. 
J. Eq. 444, 194 Atl. 266.) 


Second: In both Pennsylvania and 
New Jersey the period of unproductivity 





is the period between the date of default 
and the date of ultimate sale of the prop- 
erty. In New York it would seem that 
for the period from the date of default 
to the date of foreclosure, the mortgage 
rate of interest is used, and for the pe- 
riod from the date of foreclosure to the 
date of ultimate sale the prevailing rate 
of interest for trust investments is used. 
(See Vaughan, “The Salvage of Mort- 
gages by Trustees,” in 37 Columbia Law 
Review 61.) 


The rule for determining the net pro- 
ceeds of sale is given in Restatement 
Sec. 241 (3) as follows: “The net pro- 
ceeds are determined by adding to the 
net sale price the net income received or 
deducting therefrom the net loss in- 
curred in carrying the property prior to 
sale.” 


Further Complications 


In some states, as in Pennsylvania (In 
re Nirdlinger’s Estate, supra), the prob- 
lem is complicated somewhat by the 
further rule that, since the costs of fore- 
closure and carrying charges are ad- 
vanced out of principal and the principal 
so used is unproductive until the prop- 
erty is sold and the principal amount re- 
imbursed, the income beneficiary is en- 
titled to income on the sums so advanced. 
In New York (Matter of Otis, 276 N.Y. 
101, 11 N.E. 2nd 556), the income bene- 
ficiaries are denied interest on the ad- 
vances. (For a general discussion of 
methods of apportionment, see 2 Scott 
on Trusts, Sec. 241.3.) 


Foreclosure expenses, taxes and car- 
rying charges on the _ unproductive 
mortgage and real estate are all charges 
against principal in the first instance 
and upon ultimate sale of the property 
the principal account must be fully reim- 
bursed for these advances. If, prior to 
sale, the property acquired on foreclos- 
ure produces income, such income should 
be used first to pay current taxes and 
carrying charges, second to reimburse 
the principal account for advances, and 
third any balance may be distributed to 
the life tenant as income or may be re- 
tained by the trustee as a reserve against 
possible future depreciation and expense 
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in connection with the property. (Mat- 
ter of Otis, supra.) 

Where the defaulted mortgage is not 
foreclosed but is sold at a loss, or is ex- 
changed for bonds which are subsequent- 
ly sold at a loss, the transaction is not a 
“salvage operation” and there is no ap- 
portionment of the proceeds. Such a 
transaction is treated the same as the 
sale of any other trust asset. (Jbid.) 


Leaves Bank for War Duty 


New York—Miss Mary Vail Andress, only 
woman officer of the Chase National Bank, 
has resigned as assistant cashier of the 
bank to devote herself completely to war 
emergency relief work, in which she has 
been quite active since the outbreak of the 
war. She was one of the first Red Cross 
volunteers to go to France with the Amer- 
ican Expeditionary Force in the first World 
War, and was the first woman ever to re- 
ceive from Congress the Distinguished Ser- 
vice Medal. In 1924 Miss Andress, accept- 
ing the position of assistant cashier of the 
Chase, became the first woman officer in 
the main office of a New York bank. 





Dodos or Directors 


FRANKLIN B. KIRKBRIDE . 


rE toddled into the 

Board Room and 

took his place at the 

long table, dozed dur- 

ing the reading of the 

minutes, came partial- 

ly to life with eyes 

blinking as committee 

reports were read and 

approved, had a far- 

away look in his eyes 

as the President reported on current 

business, took no part in any discussion. 

If he voted at all, it must have been 

under his breath. When the resolution 

to adjourn came, lethargy disappeared, 

he became vocal and alert, itching palm 

receptive to the proffered fee for at- 
tendance. 


He did borrow money from time to 
time, always haggling over rates of in- 
terest and the required margin of col- 
lateral. He kept demanding preferen- 
tial treatment and little favors, begged 
for jobs for poor relations, made no 
effort to help in securing business for 
the company, justified his point of view 
by the fact he had (so he said) named 
the trust company (with members of his 
family) as trustee (not as executor) in 
his will. 

Thank God, such 
anachronisms are rare. 


stuffed = shirt 


The ideal director, qualified by tem- 
perament, experience, position, is no 


such museum piece. Chosen for fitness 
only, he brings to his important office 
the qualities on which confidence is 
built. 


It’s a funny thing, but true, that the 
sum of the qualities of a group of hu- 
man beings often add up, not to the 
total of the combined abilities, but to 
an average mediocrity, positives pair- 
ing with negatives, leaving those of 
lesser abilities in the ascendant. The 
other extreme is the domination by one 
or more forceful individuals of the en- 


tire group. The ideal situation is a 
Board composed of able individuals, un- 
bossed, actuated by a common purpose, 
looking for guidance to a chief execu- 
tive who drives with loose rein, whom 
they support wholeheartedly in the ex- 
ecution of policies which have been 
formulated by the group as a whole and 
which they one and all support loyally. 


O group of human beings is ever 

made up of individuals of equal 
abilities. In the formation of a new 
Board of Directors, it is possible to 
choose a group that combines the qual- 
ifications essential for the most effective 
launching of a new enterprise. From 
there on, it is a question of replace- 
ment only, unless the Board is increased 
in size. 


Divorcing a non-cooperative or un- 
ruly director is likely to be a more pain- 
ful operation than severing the bonds 
of matrimony. It is consequently es- 
sential to make selections with the 
greatest possible care and only after in- 
vestigation, not only of the qualities 
needed, but of the particular individ- 
ual’s ability to meet the required speci- 
fications. It doesn’t do, for instance, to 
decide that one of the sons of a deceased 
director be chosen so as to continue 
representation of a large stock holding 
and then commit the duty of inviting 
the one able son of the family to serve 
to an elderly nearsighted director who 
asks the wrong brother. He, of course, 
accepts and for long years remains a 
heavy liability. 


Directors are chosen to direct, of- 
ficers are elected to administer. It is 
essential to keep this fundamental dif- 
ference in mind constantly, if difficul- 
ties are to be avoided. Civil service is 
out of the window as far as directors 
are concerned, for no yardstick has yet 
been developed to measure character. 
It is, however, possible to list and rate 
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qualifications, which will reduce the list 
of available candidates. 


VERY loyal American believes in 

adequate defense. It is a fair ques- 
tion to ask what we propose to defend, 
before we commit ourselves to a pro- 
gram involving huge expenditures. So 
in any well rounded and properly con- 
stituted Board of Directors there should 
be available those qualities, aptitudes 
and abilities which will serve the best 
interests of the company most effec- 
tively. Before looking for candidates, 
there should be a clear definition of 
policy, the principles governing the 
operation of the company must be un- 
derstood and then the different categor- 
ies of qualifications must be set down. 
Many boards are strong in some ways, 
weak in others. No vacancy should be 
filled till certainty is established as to 
where the Board needs strengthening. 


What are some of the outstanding 
qualifications for board membership? 
May we not include elder statesmen who 


assure the high character, integrity and 
financial strength of the institution, 
representatives of the controlling finan- 
cial interests, individuals in a position 
to bring and hold business, those who 
through technical qualifications in their 
respective fields assure up-to-the-minute 
knowledge of changing trends in the 
more important fields of a trust com- 
pany’s activities. Above all, there are 
qualities common to all which are basic; 
character, loyalty, ability to cooperate, 
clear thinking, experience and the real- 
ization that the distinction which hold- 
ing a directorship brings, entails obli- 
gations which may at times require 
courage and ability in facing and help- 
ing settle matters of policy and action, 
the right determination of which may 
mean success and future prosperity, 
where a slip may bring disaster. 

No director should accept election 
without complete realization of the re- 
sponsibility he is assuming, of possible 
personal liability. After taking office, 
he should insist on the record being 
complete and clear, following full dis- 
closure.. He has a duty, as a director, 
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to familiarize himself with all matters 
of policy so that he can discuss intelli- 
gently, approve, disapprove or help ini- 
tiate in matters that require Board ac- 
tion. He should realize the humiliation 
and possible costs of an admission that 
his vote was based, in ignorance of the 
facts, on reliance upon the judgment of 
others. 

Banks and trust companies, like other 
human activities, are very often the 
lengthened shadow of a man. A splen- 
did board can do much to help lengthen 
that shadow, a weak, cantankerous, 
shallow group of directors is likely not 
only to shorten the shadow but make 
success impossible. If the president is 
a true leader he will, without the mem- 
bers realizing it, lean heavily on his 
board, he will dominate it, while the 
members feel they are leading. He will 
have a hand in selecting new members * 
of this most important board of strat- 
egy, as well as of direction, whose loy- 
alty and support may be the deciding 
factor in the measure of success of his 
administration. 


c.f. “How Can Directors Direct Best?” 
—page 66, Trusts and Estates, July 1940. 


Trust Problems Seminar Continues 
Under New Name 


Continuing its well known work of pre- 
vious years in bringing to its members the 
latest developments in personal trust work, 
the Trust Problems Seminar, now known 
as the Personal Trust Round Table, is 
starting its fifteenth year with an expand- 
ed program of trust education under the di- 
rection of Edgar B. Landis, trust officer of 
the Chemical Bank and Trust Company, 
New York City. It is planned this year to 
bring in competent outside trust authori- 
ties to lecture the body and to lead the in- 
formal discussions which will follow. The 
research program has also been expanded 
by the addition of cooperative research pro- 
jects which will combine reports on the ad- 
ministrative, operating, tax, cost and other 
factors of currently important problems. 
Further information can be obtained from 
E. R. Shumway, secretary of the Round 
Table, at the Bankers Trust Company, New 
York. 





Government War Financing 
To the Editor: 


I have your August issue containing 
excerpts from my remarks before the 
Army Industrial College. 

Frankly, I am somewhat puzzled. I 
do not recall having given you authority 
to reprint any part of those remarks. 
And I am certain that I would not have 
approved of the manner in which you 
have altered it by unindicated omissions. 

In our letter of June 21 to your News 
Department, responding to a request for 
a copy of the remarks—not for permis- 
sion to publish it—Mr. Raymond stated: 
“In attaching a copy of Mr. Frank’s re- 
marks, let me point out that his talk 
was merely an academic lecture, part of 
a series given each year at the Indus- 
trial College, and in no sense represented 
any statement of policy.” 


Your magazine all the way through, 
in the cover, the table of contents and in 
the title of the article itself, creates the 
impression that I either wrote this ar- 
ticle for you or that I digested for you 
my remarks before the War College. 
Neither, of course, is true. And what 
makes the matter particularly awkward 
is the fact that you did not publish the 
entire speech but only selected excerpts 
from it and without any typographical 
devices to indicate that you had omitted 
substantial portions; that is important 
because the omissions created a dis- 
torted impression of what I said. 


In fairness to me I think you should 
publish this letter or publish my speech 
in full. Jerome N. Frank 


Chairman, Securities and Exchange Commission. 
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Readers of Trusts and Estates 
are invited to express opinions, 
suggestions and inquiries on 
matters of interest, for pre- 
sentation and discussion in this 
department. 


The above letter is published in a de- 
sire to be entirely fair to Mr. Frank. In 
fairness to ourselves, however, we believe 
we are justified in remarking that when 
a publication requests a copy of an ad- 
dress, it is customary to assume that it 
does so with a view to publishing it un- 
less permission is refused; and that when 
it receives a mimeographed copy, with- 
out comment, it in turn is justified in 
assuming that it is free to publish it. 
We could not undertake, in our limited 
space, to set forth Mr. Frank’s complete 
views, but merely sought to give our 
readers that portion of his remarks 
which seemed to us pertinent to the sub- 
ject of “War and Wealth,” especially as 
directly complementary to the statements 
of other authorities which we purposely 
juxtaposed to his. We do not feel that, 
in the process, we did Mr. Frank’s views 
injustice; but we regret any embarrass- 
ment which we, acting as we did in good 
faith, may unwittingly have caused him. 
—Editor’s Note. 


Responsibility 
To the Editor: 


I like your June issue very much, 
especially the article, “The Trustee as 
Insurer,” by Edmond N. Cahn. His 
points are well taken and for the most 
part I agree with him. Had I been writ- 
ing on the same subject I think, how- 
ever, that I would have been less gentle 
in my criticism of the attitude which 
solicits highly important business with- 
out being willing to accept the normal 
responsibility that should go with it. 


Frank P. Stubbs 


Private Trustee, New Orleans, La. 





Would See More 
To the Editor: 


I find the article “Reserves for Eco- 
nomic Armament” by Mr. J. H. Riddle, 
in your August issue, to be very inter- 
esting. I should be interested in seeing 
copies of your publication more often. 

Harry F. Byrd 


United States Senator from Virginia. 


Splendid Collection 
To the Editor: 


Please accept my heartiest congratu- 
lations on the “War and Wealth” issue 
of Trusts and Estates. It is a splendid 
collection of well-thought-out articles on 
a subject which is of vital interest to all 
fiduciaries and bank executives at this 
time. I am sure it will be widely read 
and extensively quoted. 

Sincerely yours, 
George V. McLaughlin 


President Brooklyn Trust Company 


Useful Attitude 
To the Editor: © 


I should like to express my appreciation 
of the public spirited and useful attitude 
portrayed in the article under New Bus- 
iness entitled “What Are We Waiting 
For?” in the July issue of Trusts and Es- 
tates. 

How we will eventually apply this 
thought to our own affairs remains to be 
seen but we are looking into what can be 
done. 

Dudley L. Parsons 


Manager, Publicity Department, The New York 
Trust Company. 


Trust Exchange 


To the Editor: 


The more thought I give to the Roper 
survey and more recently to Howard Rol- 
app’s fine report before the Trust Division 
of the California Bankers Association at 
Del Monte, the more evident it becomes that 
we trust men need to do a lot of thinking 
followed by some constructive acting. 

I think it would be helpful to all if a bet- 
ter exchange of ideas between State Asso- 
ciations could be promoted. Ideas that have 
proven successful in promoting better pub- 
lic relations in one locality ought to work 
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Some of the Largest Estates Administered in the 
State of Virginia are handled by this Company 


(MEMBER FEDERAL DEPOSIT INSURANCE CORPORATION 


in another. Program topics found inter- 
esting and beneficial in one meeting would 
prove equally so elsewhere. Trusts and 
Estates is a logical clearing house and could 
be invaluable to such exchange. 

A. G. Reader 


Sec’y., Union Title Insurance & Trust Co., San 
Diego, Calif. 


Committee on Foreign Regulations 


David Bornet, vice president of the Na- 
tional Savings and Trust Company, Wash- 
ington, D. C., is chairman of the special 
committee of the District of Columbia 
Bankers Association, recently appointed to 
handle the problem of interpreting Govern- 
ment regulations regarding the accounts 
and property of invaded countries and their 
nationals. The committee acts as a clear- 
ing house for Washington banks, interpret- 
ing questions arising from the legislation. 
In addition to Mr. Bornet, other members 
of the committee are: J. Eliot Moran, as- 
sistant trust officer of the American Secur- 
ity and Trust Company, and B. Gwynn Dent, 
assistant cashier, Riggs National Bank, 
Washington, D. C. 





Trusts Institutions and the People 


Building a Better Service and a Stronger Democracy 


NE of the highlights of last month’s 

Pacific Coast & Rocky Mountain 
States Trust Conference*—as of so many 
trust conferences in recent years—was 
the Question Box period conducted by 
Gilbert T. Stephenson, director of trust 
research, The Graduate School of Bank- 
ing. The questions were divided into 
groups, each assigned to an expert, as 
follows: 


Trust Promotion: J. E. Drew, direc- 
tor, Public Relations Department, 
California Bankers Association 

Trust Administration: Don R. Cam- 
eron, vice president and trust officer, 
Union Bank & Trust Company, Los 
Angeles 

Trust Investment: B. B. Brown, 
vice president and trust officer, Amer- 
ican Trust Company, San Francisco 

Trust Compensation: J. E. McGui- 
gan, vice president and trust officer, 
Bank of America N.T.&S.A., Los An- 
geles 

Trust Law: Franklin Riter, attor- 
ney at law, Salt Lake City. 


According to advice from R. M. Alton, 
vice president and trust officer of The 
United States National Bank, Portland, 
Ore., who presided over the session, six- 
ty-four questions were received, time 
limitations permitting answers to only 
thirty-two. A representative question 
from each of the groups may be of inter- 
est: 

1. Are trust company-lawyer rela- 
tionships generally improving or other- 
wise? Are the so-called “treaties” de- 
sirable, or merely a means of hamper- 
ing trust institutions? 

2. What has been the experience of 
trust institutions on business insurance 
trusts? Are they desirable business? 
What are the pitfalls? 

3. Is there any difference in the rules 
applicable to the retention of its own 


*See report in August Trusts and Estates, page 
i. 
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stock, and to the retention of any other 
securities received from the settlor or 
the estate? 


4. Should properties be appraised, or 
revalued each year, and trustee’s fees 
based on such annual appraisals, or 
should fees be charged on a basis of 
listed sales prices, regardless of ap- 
praised value, be such listings higher or 
lower? 

5. If the trust instrument is silent as 
to the holding of assets in the name of 
the nominee of the trustee, what, if any, 
is the liability of the trust company for 
causing assets to be registered and held 
in the name of its nominee? 


Public Relations—Challenge and 
Opportunity 


HE future of the trust company will 

be determined by public opinion, Mr. 
Drew declared in a prepared address. 
In outlining some principles of public 
relations, he said: 

“You, the individual, in the eyes of 
your customers, and within the circle of 
your friends and acquaintances, are the 
trust company. It is your primary job 
to arouse, educate and direct public opin- 
ion toward an intelligent appreciation of 
the rich values of trust company service. 

“Public relations starts at home—with 
management. You must continue with 
strict adherence to the Statement of 
Principles. 

“Unless you have good employee rela- 
tions, there is no use in having a public 
relations program. The skillful trust 
officer will identify his employees’ in- 
terest with his own and that of the bank. 

“Farsighted management is more and 
more closing the gap between the depart- 
ment head and the next ranking officer. 

“Much of the grief experienced by 
trust companies would be eliminated if 
the customer were started right when 
the account is opened. Put yourself in 
the place of the customer. Use plain, 
simple English. 





“Recognize the importance of remem- 
bering names. 

“Make your letters sound like you, and 
tell a simple, direct story in a warm, 
friendly way. 

“Do the members of your staff prop- 
erly identify themselves when answering 
the telephone? What happens if the per- 
son called is away from his desk?” 


New Business Development 


EVIEWING the fundamentals of 
new business development, Mr. 
Drew remarked: 

“Go behind the scenes and let the pros- 
pect know what the bank examiner and 
the probate judge look for in the way of 
safeguards. 

“The mattress company doesn’t sell 
mattresses, it sells sleep. Let’s sell se- 
curity, freedom from worry, and protec- 
tion, not just plain wills and trusts. 

“Those who are called from the ranks 
of business, industry and agriculture to 
serve on defense committees, boards and 
commissions must certainly welcome the 
opportunity to shift the worries of es- 
tate management to a responsible trust 
company. Properly drawn wills and sen- 
sible trusts provide the first line of de- 
fense for the home. 

“Those departments that have discon- 
tinued their new business force should 
seriously consider restoring it because 
man power is necessary to substantial 
gains in production. 

“We should operate on a five-year plan. 
Surveys show that more than 74% of 
wills probated had been made within the 
previous five years. This leads to two 
conclusions: trust advertising must be 
carried on continuously; and we must 
do a job of retention selling. 

“Your office should become a part of 
the regular beat of financial editors. 
We are missing marvelous opportuni- 
ties to tell the public interesting, excit- 
ing and newsworthy facts about our 
operations. 

“The trust department needs the en- 
thusiastic support of the entire bank. 
In turn, the trust men have a job to do 
for the banking department. They must 
(for example) make an effort to obtain 
new loans, to check criticism, improve 
methods and develop new departments. 


Story-Telling 


a 4 ELL the romantic story of trust 

service in your trade clubs and 
other organizations. Prepare in advance 
a news release so that you will not be 
misquoted and your public will not be 
50 or 100 at the meeting but the tens 
of thousands who read the paper.” 


Plans which have proven effective in- 
clude the Information, Please type of 
program used in California, Mr. Drew 
stated. Questions are obtained from a 
selected list of guests, catalogued and 
assigned to a banker for answer. Pub- 
licity is one of the most important by- 
products of this program. Another 
type of meeting which has worked out 
is built around a featured speaker at a 
public meeting, to which selected guests 
are invited and some asked to comment 
on their experience with trust service. 
Here too it is important to tie the pub- - 
licity to the major speech, Mr. Drew 
said. 

With regard to relations with law 
schools, he suggested that trust compan- 
ies depart from the traditional will-draft- 
ing contest and submit a contest involv- 
ing the solution of estate problems so 
that the students may see the business 
side of trust administration. He urged 
too that the students be invited to visit 
the department and even let them oper- 
ate the department for an hour with a 
fictitious estate. 


While favoring the sponsorship of 
weekly columns of trust news in local 
papers, Mr. Drew stated that the paper 
should also be supported by paid adver- 
tising. In concluding his recommenda- 
tions, he remarked that trust men should 
take the lead in streamlining probate 
procedure—make it business like, effic- 
ient and more rapid. 


Trust Institutions’ Contribution To 
Public Welfare 


HERE are four great contributions 

which trust institutions can make to 
the public welfare of the future, accord- 
ing to Dr. Adam S. Bennion, assistant to 
the president of Utah Power & Light 
Co., Salt Lake City. First, in the per- 
formance of their functions in the speci- 
fic field which they occupy—in their ser- 
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vices for individuals and institutions— 
trust companies can safeguard savings 
“against the ills which all too frequently 
have heretofore lain in the path of be- 
queathed moneys.” 

Second, knowing how debt can corrode 
a civilization, they can contribute to 
America’s solvency by helping the peo- 
ple think through the problems of debts 
and unbalanced budgets. The burdens 
of defense will have to be borne by all 
the people, for if all the wealth of the 
millionaires were confiscated, the sum 
would be pitiful as against the needs of 
the nation, Dr. Bennion asserted. More- 
over, the people must be made to under- 
stand that the destruction of wealth at 
its source will prevent its production of 
the wealth that flows into the channels 
of trade and industry; that debt finally 
works its way down into the most remote 
and humble corner of America. 

Third, trust institutions can help the 
people to understand the interdependence 
of business. The chastisement of indi- 
vidual institutions, as in recent years, 
can not be pursued without damage to 
the entire industrial structure, said Dr. 
Bennion. 

Fourth, they can point out to the peo- 
ple the consequences of totalitarian regi- 
mentation. In the name of emergency, 
the American people continue to surren- 
der more and more of their rights. 
“America faces great peril not only in 
the threat which shows its head across 
the Atlantic, but in the menace of tired 
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thinking here at home,” Dr. Bennion 
declared. “There are those who imagine 
that the benefits of regimentation can be 
achieved at the same time that liberty 
is preserved. They are contrary con- 
cepts. You can make no more valuable 


contribution than to help to redetermine 
the functions of government.” 


Remuneration for Trust Men 


According to a survey of 239 trust in- 
stitutions—small, medium-sized and large— 
with nearly $17,000,000,000 worth of trust 
property, representing every section of the 
country, made in 1930, the salaries of the 
heads of trust departments ranged from 
$2,400 to $40,000, and those of other trust 
officials from $1,350 to $30,000. 

The average salary of the head of the 
trust department ranged from $6,978 in 
the southeastern states to $9,288 in the 
northeastern states, and the average salary 
of other trust officials from $4390 in the 
southeastern to $6,498 in the northeastern 
states. 

In trust departments with trust assets 
ranging from $1,000,00 to $50,000,000 the 
salary of the head of the trust department 
ranged between $2,400 and $13,000; from 
$50,000,000 to $100,000,000, between $6,500 
and $18,000; from $100,000,000 to $200,000,- 
000, between $6,000 to $20,000; over $200,- 
000,000, between $14,000 and $40,000. 

The 1930 figures may be accepted’ as be- 
ing substantially correct for the present 
time. 

The head of the trust department re- 
ceives less compensation than the leading 
members of the bar of the community, but 
more than the average lawyer. He receives 
less than the top business executives but 
perhaps more than the independent bus- 
iness men. He receives more than most 
teachers, ministers, and local public officials 
of the community.—Gilbert T. Stephenson, 
in an address before University of Maine, 
May, 1940. 

—_——— 


The fortune of the late Spencer Penrose 
was estimated at $11,579,663 by Colorado 
inheritance tax officers. Mr. Penrose, who 
died at Colorado Springs in 1939, was a 
member of a Pennsylvania family which 
came west from Princeton and acquired the 
first of its wealth in the Cripple Creek gold 
field of Colorado. The First National Bank 
of Colorado Springs was appointed executor 
under the will. 
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“It has been my opinion, that he who receives an estate from his ancestors is under 
some kind of obligation to transmit the same to their posterity.”—-Benjamin Franklin. 


David F. Houston 
Life Insurance Executive 


David Franklin Houston, chairman of the 
board of trustees of the Mutual Life Insur- 
ance Company of New York and former 
member of Woodrow Wilson’s cabinet, left 
equal shares in his residual estate to two 
sons and a daughter, naming one son, Law- 
rence F. Houston, and the Guaranty Trust 
Company of New York, co-executors and 
co-trustees under his will. Prior to his cab- 
inet appointment, Mr. Houston was prom- 
inent, like the president under whom he 
served, as an educator, having been presi- 
dent of the A. & M. College of Texas and 
later president of the University of Texas. 
In President Wilson’s cabinet he served as 
Secretary of Agriculture from 1913 to 1920, 
and then as Secretary of the Treasury un- 
til 1921. Subsequently vice president of 
American Telephone and Telegraph Co., he 
joined the Mutual Life as president in 1930. 


William S. Oppenheim 
Attorney 


A bequest to the University of Chicago, 
estimated in the petition at approximately 
$100,000 was made in the will of William 
S. Oppenheim, well known Chicago attor- 
ney, who named the Chicago Title and Trust 
Company executor of and trustee under the 
will. Mr. Oppenheim, unmarried, practiced 
law in Chicago for more than 50 years. Un- 
der the trust established by the will, the 
income is to be paid to a niece during her 
lifetime. The entire residuary estate is left 
to the University of Chicago to be expended 
by it, in its sole discretion, for the use of 
its medical department. 


David W. Taylor 
Naval Constructor 


Rear Admiral David Watson Taylor, who 
as naval constructor played a prominent 
part in the creation of the modern Ameri- 
can Navy, named the Riggs National Bank 
of Washington, D. C. executor of his estate, 
which was left in its entirety to his wife, 
Imogen Morris Taylor. Admiral Taylor 
was the Navy’s chief constructor during the 
World War and the new testing basin in 
Carderock, Md. bears his name. Another 
testimonal to his accomplishments is the 
annual award of a medal, bearing his name, 
for notable achievements in naval architec- 
ture and marine engineering. President 
Wilson made him a permanent Rear Ad- 
miral in 1916, when Congress authorized 
the rank for one member of the Construc- 
tion Corps. 


Walter P. Chrysler 
Automobile Manufacturer 


The four children of Walter P. Chrysler, 
one of America’s outstanding industrialists, 
will share equally in the residue of an es- 
tate, the value of which was not disclosed. 
Some indication of its size was a provision 
that his wife receive $200,000 annually from 
the residuary estate. There were no char- 
itable bequests made in the will, but num- 
erous bequests to relatives, friends and em- 
ployees. As Mrs. Chrysler died two years 
ago her share goes in equal parts to the 
children. An unusual method was estab- 
lished for distributing Mr. Chrysler’s per- 
sonal effects among the children. They are 
to decide who has first, second, third and 
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fourth choice, and in that order each will 
select whatever he wants, the rotation to 
continue until all personal effects are dis- 
posed of. 

The son of a Kansas locomotive engin- 
eer, Walter Chrysler went to work at sev- 
enteen, doing minor jobs in a railway shop 
for seven cents an hour. From that in- 
auspicious beginning he rose to the top of 
the industrial world, with one of the largest 
skyscrapers in America bearing his name 
and his cars on every highway. 

Two sons and two members of the law 
firm of Larkin, Rathbone and Perry are 
named executors and trustees. It is pro- 
vided that the Central Hanover Bank and 
Trust Company of New York would act in 
the event that the children declined the 
appointment. 


Abraham Bernheimer 
Merchant 


Mrs. Helen S. Bernheimer and the Safe 
Deposit and Trust Company of Baltimore, 
Md. have qualified as executors of the will 
of the late Abraham Bernheimer, prominent 
Baltimore banker and merchant. He left 
the residue of his estate to the above named 
bank, as trustee, for the benefit of his wife 
and daughter. Mr. Bernheimer was the 
son of Herman Bernheimer, founder of one 
of Baltimore’s largest department stores. 
He was associated with the firm until it was 
taken over, in 1927, by the May Company. 
At his death he was connected with the 
banking firm of Frank B. Cahn and Com- 


pany. 
H. A. Weatherbee 


Hicks Arnold Weatherbee, president of 
the Weatherbee Specialty Shops, Inc., and 
former president of Arnold Constable and 
Company, left one-sixth of his residuary 
estate to two New York hospitals. Manu- 
facturers Trust Company of New York was 
named co-executor of the estate together 
with the widow, Margaret Kip Weatherbee, 
and a sister Mrs. Helen W. McGusty. The 
Manufacturers Trust was also named co- 
trustee under the will. Mrs. Weatherbee 
receives one-third of his estate outright, 
one-third in trust for life and has contin- 
gent interests. Mr. Weatherbee who was 
a director of the Chatham Phoenix Nation- 
al Bank before it merged with the Manu- 
facturers Trust in 1932, provided that $25,- 
000 be placed at the disposal of his widow 
for distribution, as she saw it, among the 
employees of his household and of Weather- 
bee and Company. 
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Henry Teal 
Broker 


Henry Teal, Portland, Ore., broker, 
named E. B. MacNaughton of that city, 
executor of an estate estimated at $170,000. 
After several specific bequests of $7,500 
were made to charitable institutions, the 
balance was left to the First National Bank 
of Portland, as trustee, the income to be 
paid to a sister for life. The residuary 


beneficiaries were three large hospitals and 
a large Portland educational institution. 


Max D. Steuer 
Lawyer 


Provisions of the will of Max D. Steuer, 
one of the nation’s outstanding lawyers, in- 
dicate that the estate would exceed $5,000,- 
000. His widow will receive $60,000 a year 
from a residuary trust, under the terms of 
Mr. Steuer’s will, which named his wife and 
children sole executors and trustees. Three 
children will share equally in one half of 
any remaining income from the residuary 
trust, and after their mother’s death will 
share equally in the principal. 

Known primarily as a criminal lawyer, 
Mr. Steuer was equally skilled in the hand- 
ling of civil cases. He had a reputed an- 
nual income of more than $1,000,000 for 
many years. In one of his many celebrated 
cases he represented the heirs who twice 
broke the will of Amos Eno, naming Col- 
umbia University as residuary legatee; a 
settlement was reached after seven years 
where Columbia gave up $1,104,402. In 
1923 he was counsel for the children of 
Richard Croker, late Tammany Hall lead- 
er. He won for them a $160,000 claim 
against their father’s estate, which was 
fought by his second wife. 


J. R. MeCarl 
Government Official 


John Raymond McCarl, former Controller 
General of the United States, the first man 
to ever hold that post, named his wife, Ethel 
McCarl, executrix and trustee, under his 
will, which provided that if he died leaving 
adult children his estate is to descend ac- 
cording to law. If he left minor children 
his widow is to act as trustee for their 
benefit. If he died without children, every- 
thing is left to his wife. 


~ Mr. McCarl, a Nebraska attorney, was 
appointed by the late President Harding 
to that newly created post of “efficiency 
expert.” He effected many economies in 





governmental operations, saving the coun- 
try millions of dollars, but costing him 
many friends and inviting a great deal of 
abuse from many quarters. He was sued 
innumerable times by government officials 
whose pay he had cut. After serving 
fifteen years, his term expired in 1936. Since 
then he had been practicing law in Wash- 
ington, D. C. 


Walter Connolly 
Actor 


Walter Connolly, veteran actor of the 
stage and screen, one of the first rank char- 
acter actors in Hollywood, named his wife, 
Grace Connolly, the sole legatee and execu- 
trix. She has, however, renounced her right 
to act and has nominated Mr. Connolly’s 
attorney to act as administrator. The only 
known heirs are the widow and the dece- 
dent’s daughter. During the World War he 
left the stage and joined the Marine Corps. 
It was not until 1932 that Mr. Connolly left 
Broadway for Hollywood. One of his latest 
successes was that of Victor Herbert in the 
film, “The Great Victor Herbert.” 


Ralph E. Williams 
Republican Leader 


Ralph E. Williams, veteran party leader, 
vice chairman of the Republican National 
Committee, appointed his widow, Mrs. 
Grace Williams, executrix of his estate. He 
had been a member of the national com- 
mittee since 1908 and was in point of ser- 
vice the oldest member of that body. Upon 
graduating from college he went to work 
for the Dallas, (Ore.) City Bank, eventually 
becoming its president. Originally a Demo- 
crat, Mr. Williams, broke with the party in 
1893 and since then had been a Republican. 
Though he aspired to no public office he 
was mentioned quite prominently for the 
posts of Assistant Secretary of the Treas- 
ury in 1922 and Secretary of the Interior 
in 1928. 


Carlos Munson 
Steamship Line Head 


Son of the founder of the well known 
Munson Steamship Line, Carlos Walter Mun- 
son, former president of the line, named a 
niece, Susie B. Kimball, as executrix of his 
estate. The exact value of the estate is not 
known, but specific bequests total $240,000. 
The principal beneficiary is a Franciscan 
Mission, which is to receive $50,000. A 
widower and childless, Mr. Munson left 
many large bequests to friends and rela- 


{iz if 


ple: 


sit 


OF 


NEW YORK 


48 WALL ST., NEW YORK 


Uptown Office: 
MADISON AVE. AT 63rd STREET 


tives in addition to many other charitable 
institutions. In 1939 he resigned his posi- 
tion at the head of the Munson Line, as his 
proposed policy of expansion did not meet 
with the approval of the other directors, 
and formed the Carlos W. Munson Corpora- 
tion, also a shipping concern. 


a 


Kipling’s Home Left as a National 
Trust 


Rudyard Kipling’s home, Batemans, at 
Burwash, East Sussex, was bequeathed as 
a national trust by Mrs. Kipling with an en- 
dowment of £5,000. 


In leaving the property and much furni- 
ture she expressed the wish that her hus- 
band’s raftered study should be left in its 
present state, completely lined with book- 
shelves except for the wide window before 
which stands a long oak table and a carved 
chair, flanked by two globes. 

The estate, about 300 acres, includes a 
bequest by Mrs. Kipling, who suggested that 
certain living rooms should be opened to 
public inspection at a small charge. 





New Business 
Emergency Service 


O you remember the rooster that 
found the ostrich egg? 

There are, we believe, several ver- 
sions; but the one we favor says that he 
immediately chivvied his entire harem 
together “to show them what the com- 
petitors were doing.” 

Stand by, friends and fellow trust 
men, for our own special ostrich egg 
parade! 

* * * 

For two months, now, we’ve been 
thumping on our slightly thump-worn 
drum to the tune that the present world 
crisis presents a big opportunity for 
trust service; that every trust new-busi- 
ness man has a talking point he didn’t 
have before Adolf came along, as to the 
necessity of each and every one of his 
big prospects putting his own affairs in 


In the National Defense 


WE 
VOLUNTEER 


. . . to design special measures for the 
protection of government property 
against fire. 


. . . to cooperate with private industry 
in making plants engaged on government 
contracts safer from fire. 


. . . to lend the services of our arson in- 
vestigators to the public authorities in 
the detection of firebugs and saboteurs. 


. . . to urge the elimination of fire haz- 
ards, wherever they may be, so that vital 
defense work will not be interrupted by 
fire. 


. .. to apply every facility at our com- 
mand to the promotion of the national 
defense, and to join our forces with other 
organizations devoted to the same end. 


THE NATIONAL BOARD OF FIRE 
UNDERWRITERS 


order, making or revising his will and 
setting up any required trust provisions 
so he could be free to devote himself 
whole-heartedly to whatever national 
duties might fall upon him. 

So far the response from the audience 
has been, we must confess, the barest 
trifle less than terrific. Maybe right 
now the copy sculptors are wrestling 
their adjectives into line in a series of 
immensely persuasive trust ads capable 
of producing a queue of anxious estate 
owners at the door of any trust company 
in the land. Maybe. If so, we haven’t 
heard. 

So we now put before you what some 
of the other fellows are doing. 

Number one isn’t exactly a competi- 
tor. But it is so directly in the key of 
what we’ve been telling about the way 

entirely legitimately and indeed 


helpfully .. . to exploit this present emer- 
gency, that we commend it to thoughtful 
consideration. 


WHERE WERE YOU 
WHEN 


—Germany invaded Poland, conquered France? 


—the Supreme Court voided the NRA, 
upheld the TVA? 


—the U. S. abandoned the gold standard? 


Such events inevitably affect security 
values, and create the need for prompt, 
sometimes’ lightning-swift portfolio 
changes... if you happened to be away 
or on vacation... 


IS THERE A SAFEGUARD 
AGAINST SUCH CONTINGENCIES? 


Yes, there is. If your securities are in 
a Custodian Account with your brok- 
er... (here follows an excellent “sales 
talk”, but rather lengthy for reproduc- 
tion here.) 





This advertisement is signed by the 
leading Stock Exchange firm of Merrill 
Lynch, E. A. Pierce & Cassatt. How 
does it stack up... honestly now!... 
against your own recent advertising for 
Custodian Accounts, Management Ac- 
counts, or trust service generally, as to 
timeliness, attention value and just plain 
bite? 

%* * * 

Number three, and last of this present 
procession, comes right into the family, 
since it is a most ingenious idea used 
by the Citizens First National Bank and 
Trust Company of Ridgewood, N. J. 
Unhappily for us, it was used not to pro- 
mote trust service, but the rental of safe- 
deposit boxes. But we can’t see any 
reason why the same idea, or one like it, 
can’t be used equally well for, let’s say, 
Custodian Accounts. 

Just for clearness it may be as well 
also to remark that we are quite aware 
that it isn’t, as the Citizens First Na- 
tional used it, a “war emergency” theme. 
We are also aware that no small number 
of our more purist brethren will prob- 
ably apply their little yardstick to it and 
murmur, noses in air; “Scare copy.” 
And “seare copy,” of course we all know, 
is not supposed to be kosher for trust 
companies. 


To which we reply that we still think 
it’s a darned good idea... if you don’t 
overdo it...and that something of the 
same sort could easily be worked out to 
tie your appeal right up to national 
defense. 


The Citizens First National simply 
made out a lot of checks to Bearer, for 
$500 (which is certainly a big enough 
sum to attract anybody’s attention... 
it invariably attracts ours) and then 


neatly burned off the signature. Then 
it enclosed the mutilated and worthless 
check in a first-class-mail, first-person 
letter from President Board to each pros- 
pect, which starts out: 


“Dear Mrs. ****: The value of the en- 
closed check for $500 has been entirely 
destroyed by a small flame. Are you 
exposing your own valuable papers and 
records to such a risk?” 
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It then goes on, of course, to drive home 
the point .. . in this case, that a safe- 
deposit box is the right place for such 
valuables. But as we said, there doesn’t 
seem to be any reason why the same 
argument wouldn’t apply to a Custodian 
Account, or... with a little tailoring... 
to almost any kind of trust service you 
may be promoting this month. 
* * % 


Let us now turn our attention to some 
of the recent examples of the work of 
our own crowd. How does trust adver- 
tising as it is being practised in the 
United States in Anno (more or less) 
Domini 1940, stack up alongside these 
cullings from the adjoining henneries? 


Truth to tell, they don’t all stack up 
so badly. It is still all too easy to find, 
in many trust company advertisements, 
a cruel lot of white space devastated by 
words which don’t seem to us to say any- - 
thing particularly pertinent, and quite 
a few half-tones which cost more money 
than ought to have been laid out on any- 
thing as pointless as the result. Indeed, 
your best pal and severest critic is in- 
clined to believe that awkward and un- 
inspired lay-outs constitute the most ser- 
ious weakness. But here and there you 
find a mighty good ad. 


The Fort Worth National Bank, for 
example, has a weakness for snappy, at- 
tention-getting headlines; and this is 
not just an amiable weakness; it’s... 
if you don’t carry it too far... just as 
apt to be a source of strength. Of 
course that “Gone With The Wind” stuff 
has been pretty well done to death by 
now; but last May, when the Fort Worth 
National used it, it was as timely as 
“blitzkrieg.” And having recently ques- 
tioned another of this bank’s efforts 
along this line, we wish to remark that 
we liked this one very much: 


“Bricklayers Don’t Build Boats” 


That, for us anyway, has the real ad- 
vertising zing. 


But of course, it would never do for 
this pulpit to permit itself unqualified 
approval of everything its eye, in the 
course of a month, lights upon. (Not 
that there’s much danger of its being 
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tempted in that direction, just yet.) And 
there’s lots more fun... and, we think, 
profit ... in pointing out where a good 
piece of advertising can be made just 
a little bit better still, than in merely 
praising it. 

For example, here comes the Com- 
merce Union Bank of Nashville with a 
first-class mailing folder on executor- 
ships. It’s neat, dignified but attrac- 
tive; the copy is clean-cut, precise and 
thought-stimulating. This title ... or 
better headline . . . appears alone on 
the front: 


“He was away and ill” 


The story is that of an estate that 
lost several thousand dollars because the 
executor failed, being “away and ill,” 
to exercise certain highly valuable stock- 
purchase rights. A clear illustration of 
the advantages of corporate, over indi- 
vidual executorship; and the Commerce 
Union sets it out crisply and clearly .. . 
right up to the final point, where for 
some mysterious reason it suddenly 
turns bashful. 


We respectfully suggest that a point 
worth making is worth driving home. 
We were told long, long ago, that the one 
vital rule of salesmanship is: “ask for 


the order.” The folder does not, to our 
view, drive home the point that the cor- 
porate executor is free from the weak- 
ness of the individual executor which it 
so ably points out; and it does not... 
except in a pretty mealy-mouthed way 
... “ask for the order.” 


We also think that a good deal of the 
value of a good title or headline is lost 
if it is set in a type so “arty” that it is 
almost illegible. 


* * * 


We quoted, some months ago, from a 
“public relations” out-giving of an en- 
gineering firm which seemed to us re- 
markably well suited to ruining any- 
body’s public relations, and making even 
bad public relations worse. Consequent- 
ly it’s a pleasure to report now that 
we've just seen, in a folder published by 
another consulting firm, about the best 
job of bringing “public relatons” down 
to earth, in some 150 words, we’ve yet 
encountered. 
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There does seem to be something 
about those words, “public relations,” 
that turns even the hardest-headed, most 
factual business man into a vague fum- 
bler with platitudinous generalities. 
Therefore, three cheers for the man who 
wrote this: 


“PUBLIC RELATIONS” 


Who are your best friends among— 


Your own employees? 

Your customers? 

Your suppliers? 

Your neighbors in your own com- 
munity? 

Your fellow-citizens at large? 


Why are they especially friendly to 
you? 

Are they doing all they can for you? 

Are you doing all you can for them? 

If not, why not? 

Is there any reason why you can’t do 
as much for everyone else as you do for 
them? 

Who have the best reason to dislike 
you among— 


Your own employees? 

Your customers? 

Your suppliers? 

Your neighbors in your own com- 
munity? 

Your fellow-citizens at large? 


How much of it is really your fault? 

Have you honestly exhausted every 
possibility of ending old grudges and 
eliminating new ones?” 


To which we add: is there any trust 
man, anywhere, who could not profit by 
a solitary and honest heart-searching 
session in which he would do his endeav- 
or to set down truthful answers, as far 
as he and his institution are concerned, 
to every one of those questions? 


Cleveland, O.—The Cleveland Trust Com- 
pany has been awarded honorable mention 
in the 1940 Socrates bank advertising com- 
petition, a contest which is conducted an- 
nually by the publication Bank Ad-Views. 
Winner of the Socrates High Award in 1939, 
this marks the second time the Cleveland 
institution’s advertising efforts have been 
singled out for their originality and effect- 
iveness. 





Personnel Changes in Trust Institutions 


CALIFORNIA 


San Francisco—FRANK L. MOSS was 
promoted from cashier to assistant vice 
president of the Anglo California National 
Bank. EVAN M. JOHNSON was elevated 
to the post of cashier vacated by Mr. Moss. 


CONNECTICUT 


Hartford—After a half-century of bank- 
ing Henry T. Holt, first vice president of 
the Hartford National Bank and Trust 
Company, has announced his retirement, 
effective October 1. 


COLORADO 


Denver—EDWARD C .KING has resign- 
ed as vice president of the International 
Trust Company to accept the Deanship of 
the Law 
School at the 
University of 
Colorado. LEO 
A. STEIN 
HARDT, for- 
merly trust of- 
ficer; was 
made vice- 
president. 

PIERPONT 

FULLER, JR., 

a practicing 

attorney, mem- 

ber of the firm 

of Woods and 

Fuller, and 

formerly as- EDWARD C. KING 
sistant attorney general of the State of 
Colorado, was elected trust officer. EIMER 
W. JOHNSON was advanced from assist- 
ant trust officer to associate trust officer. 


FLORIDA 


Sarasota—PAUL H. HANSON, former- 
ly associated with the trust department of 
the Continental Illinois National Bank and 
Trust Company of Chicago, has been ap- 
pointed trust officer of the Palmer National 
Bank and Trust Company of this city. 


ILLINOIS 


Chicago—Holman D. Pettibone, presi- 
dent of the Chicago Title and Trust Com- 
pany, announces the appointment of JOS- 
EPH J. SNYDER as assistant secretary of 
the company. 
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MASSACHUSETTS 


Boston—W. JESSE FOWLER and 
THOMAS L. JOHNSON, assistant vice 
presidents of the First National Bank, 
have been promoted to vice presidents. 


MINNESOTA 


Sleepy Eye—L. H. ICKLER, former 
trust officer of the American National 
Bank of St. Paul, succeeds H. C. Domeier 
as president of the First National Bank. 


NEW JERSEY 


Camden—Robert M. Norris, professor of 
constitutional law at South Jersey Law 
School, has been appointed assistant trust 
officer of the Camden Trust Company. 


Newark—JOHN T. CORSA, formerly as-* 
sistant treasurer of the Guaranty Trust 
Company of New York, has been named a 
vice president of the National State Bank 
of Newark. 


Westfield—FRANK H. BETZ, for 14 
years chief examiner for the State Depart- 
ment of Banking and Insurance, was elect- 
ed president of the Westfield Trust Com- 
pany. ALFRED E. NORRIS, president of 
the Regina Corporation at Rahway, was 
elected vice president. 


NEW YORK 


Hudson—F. I. ELLENBERGER, former- 
ly executive vice president of the Ambler 
National Bank 
at Ambler, Pa., 
has been elect- 
ed executive 
vice president 
of the First 
National Bank 
and Trust 
Company. 
New York— 
MILO B. HOP- 
KINS, former 
senior partner 
of Alexander 
Grant and 
Company, pub- 
lic  account- 


B. EMMETT FINUCANE ants, has been 


Recently elected president of elected ny ice 
Security Trust Co., Rochester, N.Y. president 
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of the Central Hanover Bank and Trust 
Company. 

New York—Guaranty Trust Company 
recently announced the appointment of J. 
BROUGHAM WALLACE, JR., as an as- 
sistant treasurer. Mr. Wallace was former- 
ly an assistant trust officer. 


WASHINGTON 

Seattl——-M. A. ARNOLD, chairman of 
the board of the Seattle-First National 
Bank, the largest financial institution in 
the Northwest, will retire from his bank 
position and will be succeeded by his son, 
LAWRENCE M. ARNOLD, now executive 
vice president. J. A. Swalwell will con- 
tinue as president of the institution. The 
senior Mr. Arnold has served continuously 
in banking for over 50 years, becoming 
connected with the First National Bank in 
1907. His son joined the bank in 1919 and 
in 1926 was appointed to the executive vice 
presidency. 


CANADA 


Montreal — 
Cc.  “as- 
SETT, former- 
ly chief in the 
Charlotte- 
town branch of 
the Eastern 
Trust Com- 
pany, has been 
elevated to the 
post of man- 
ager of the 
Montreal 
branch of the 
Cc. N. BISSETT oe 


————_0——___—_- 


Trust Institution Briefs 


Pasadena, Calif—The name of the Secur- 
ity National Bank of Pasadena has been 
changed to the Union National. Bank of 
Pasadena. 


Wilmington, Del.—Samuel H. Carothers, 
assistant trust officer of the Security Trust 
Company, was elected chairman of the trust 
company section of the Delaware Bankers 


Association. Harvey D. Williams, vice 
president of the Sussex Trust Company of 
Laurel, was named vice chairman. 


Atlanta, Ga.—The Trust Company of 
Georgia, with branches in five other cities, 
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has brought to completion, with an essay 
contest, a well planned, vigorous program 
of employee education. Staff members sub- 
mitted 1,300 compositions in competition for 
the top prize of $200 and several other 
smaller prizes. The theme of the whole 
education program was centered around the 
general question of “What Makes Our Bank 
Click.” For over a year employees and 
executives held meetings at which the var- 
ious functions of banking were described. 
For instance, in educating the employees on 
the trust business, the leader of the dis- 
cussion was a trust officer, at whom a ques- 
tioner, posing as a customer, fired ques- 
tions which were meant to bring out the 
advantages of the trustee service of the 
Trust Company of Georgia. The grand 
prize for the essay contest was won by Mrs. 
Rita McAfee. 


Kansas City, Mo.—The Kansas City Title 
and Trust Company has been taken over by 
a newly organized company, the Kansas 
City Title Insurance Company, to continue 
the abstract, title insurance and escrow 
business of the Kansas City Title and Trust 
Company. As soon as trusts being admin- 
istered by that bank have been disposed of, 
the trust business of that institution will 
be discontinued. Discontinuance of the 
trust business will allow the Company to ex- 
pand its title insurance service. 


Buffalo, N. Y.—The Marine Trust Com- 
pany has absorbed the Bank of Williams- 
ville. In connection with the absorption a 
branch was established at Williamsville. 


Southampton, N. Y.—Deposits of the 
Bank of Southampton were assumed by the 
First National Bank of that city, with as- 
sistance from the Federal Deposit Insur- 
ance Corporation. Benjamin B. Sadowsky 
will be trust officer of the institution. 


Utica, N. Y.—Stockholders of the First 
Citizens Bank and Trust Company, and of 
the recently organized First Bank and 
Trust Company voted to approve an agree- 
ment to merge these banks. 


Portland, Ore.—The capital set-up of the 
United States National Bank has recently 
undergone a revision. Since July $600,000 
has been transferred from the undivided 
profits account to surplus. Capital and sur- 
plus together now total $8,200,000 and, as 
of August 31, reserves were $1,158,616. 


Philadelphia, Pa.—Joseph Wayne, Jr., 
president of the Philadelphia National 
Bank, recently celebrated his 50th anni- 
versary in the banking business. Mr. Wayne 





started with the Girard National Bank as 
a clerk in 1890 and rose through various 
positions to the presidency of that institu- 
tion in 1914. When the Girard merged with 
the Philadelphia National Bank in 1926, he 
was elected president of the Philadelphia- 
Girard National Bank. Two years later, 
upon consolidation with the Franklin- 
Fourth Street National Bank, Mr. Wayne 
continued as president of the Philadelphia 
National Bank, the title under which the 
merged institutions have operated since 
1928. 


To commemorate this half century of 
service the directors adopted the following 
resolution. “Under Mr. Wayne’s admin- 
istration and leadership the Philadelphia 
National Bank, organized in 1803, has 
grown to be the largest financial institution 
in the Third Federal Reserve District.” 


Lynchburg, Va.—One of Virginia’s oldest 
fiduciary institutions and the first bank in 
Lynchburg devoted solely to the trust and 
savings business, the Lynchburg Trust and 
Savings Bank, celebrated its 50th anniver- 
sary September 1. Since 1890 the bank’s 
deposits have increased from around $23,- 
000 to over $3,000,000, its total resources 
having increased to more than $4,000,000, 
with capital of $300,000 and surplus and un- 
divided profits aggregating $469,000 as of 
the end of last year. The bank is notable 
in that it is the parent of four other bank- 
ing institutions in the surrounding coun- 
try, originally established as branches, but 
all of which have been sold to local interests 
and are now independent banks. D. A. 
Payne, secretary-treasurer in 1895, has 
been its president since 1917. 


Charleston, W. Va.—George Ward, trust 
officer of the Charleston National Bank, is 
chairman of the Legislation and Taxation 
Committee of the West Virginia Bankers 
Association. 

Huntington, W. Va.—Homer Gebhardt, 
vice president and trust officer of the First 
Huntington National Bank is a member of 
the Public Relations and the Legislation and 
Taxation Committees of the West Virginia 
Bankers Association. 


London, England—The John Caulcutt 
Prize, for the highest aggregate number of 
marks in the subjects of Part II of the In- 
stitute of Bankers examination for the 
diploma in executor and trustee work, com- 
pleted in one year or two consecutive years, 
was awarded to Kenneth Edgar James Mor- 
ris, Midland Bank Executor and Trustee 
Co., Ltd. 


In Memoriam 


Edwin A. Potter 


Edwin A. Potter, a vice president of the 
Guaranty Trust Company of New York and 
brother of William C. Potter, chairman of 
its board of directors, died at his home in 
Roslyn, L. IL, at the age of 62. Mr. Pot- 
ter graduated from the Law School of the 
University of Michigan in 1901. In Chicago 
he became associated with the American 
Trust and Savings Bank and the Continen- 
tal Trust and Savings Bank. He came to 
New York in 1913 and organized, a few 
years later, the Finance and Trading Corpo- 
ration, of which he was president for sev- 
eral years. Since 1919 he had been a vice 


president of the Guaranty Trust Company. 


Charles L. Farrell 


Charles L. Farrell, president of the Na- 
tional Newark & Essex Banking Company, 
Newark, N. J., passed away on Sunday, 
August 26. Mr. Farrell was born in Bris- 
tol, Indiana, beginning his banking career 
with the State Bank of Indiana, Indiana- 
polis. In 1906 he came to New York to be- 
come vice president of the Irving National 
Bank, and since 1919 had been at the head 
of the National Newark & Essex Banking 
Company. 


Colonel J. W. Neal 


Colonel J. W. Neal, chairman of the board 
of directors of the Second National Bank 
of Houston, Texas, and one of the city’s 
leading philanthropists, died recently at his 
home at Houston, after having been ill for 
a number of years. Shortly before his pass- 
ing, he, together with Mrs. Neal, estab- 
lished a trust fund of $100,000 to provide 
hospitalization for patients who could not 
afford treatments. 


Albert H. Yost 


Albert H. Yost, vice president and coun- 
sel of the Phoenix Mutual Life Insurance 
Company of Hartford, Conn., a member of 
that organization for thirty-five years, died 
recently, following a long illness. He was 
particularly well known for his work in 
promoting the life insurance trust in co- 
operation with banks and trust companies 
and did much to simplify the drafting and 
administration of life insurance trusts. He 
developed a life insurance trust agreement 
which is used by life insurance agents and 
trust officers throughout the country. 





Current Crust and Probate Literature 


RIEL) 


Lae/* 1 


aN 


Excerpts from Selected Article 


MORTGAGE SALVAGE OPERA- 
TIONS — NEW YORK STATUTE 
— NEW  PRINCI- 


JAMES A. FOLEY, Surrogate of New York 
County; Chairman, Executive Committee of the 
Surrogate’s Assn. June 1940 issue of New York 
State Bar Assn. fulletin. 


RIOR to 1929, mortgages formed the 

corpus of at least part of practically 
every trust. As the depression deepened 
and real property values melted, a wave of 
foreclosures developed. The situation be- 
came more complicated on the ultimate re- 
sale of the property and the fixation of the 
rights of the life beneficiary and remainder- 
men in the proceeds of the sale. The Court 
of Appeals, in Matter of Chapal (269 N. Y. 
464) and Matter of Otis (276 N. Y. 101), 
enunciated the rules of procedure in a sal- 
vage operation and for the apportionment 
of the proceeds of the ultimate sale of the 
realty. 

While these rules are clear and concise, 
they involve a complicated mathematical 
formula, difficult computations and precise 
records by a trustee. Furthermore these 
rules do not cover every possible situation 
that may arise in a salvage operation. Un- 
der the new legislation (Sec. 17c, Personal 
Property Law, Chapter 452, Laws of 1940, 
effective April 13, 1940), these rules are 
simplified and made practical. 

Somewhat similar complicated problems 
in trust administration were obviated by the 
enactment of Sections 17-a and 17-b of the 
Personal Property Law. Section 17-a was 
enacted to avoid litigation in connection 
with the difficult problems of the allocation 
of stock dividends received by the trustees 
between principal and income. Under that 
section they are now allocated wholly to 
capital. 
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Section 17-b of the Personal Property 
Law was enacted to abolish the intricate 
rule enunciated in Matter of Benson (96 N. 
Y. 499) under which it was necessary to 
capitalize the income on funds held within 
the estate for the purpose of paying admin- 
istration expenses, debts, taxes and general 
legacies. 

The legislation as recommended by the 
Executive Committee is in line with this 
same policy to simplify estate administra- 
tion, to avoid litigation and to save unneces- 
sary expense to persons interested in es- 
tates. 

The first subdivision of the bill abolishes 
the existing complicated rules as to testa- 
mentary trusts of decedents thereafter dy- 
ing and as to inter vivos trusts thereafter 
established and as to mortgage investments 
thereafter made in existing trusts, whether 
testamentary or inter vivos. In these in- 
stances, the acquisition of the real property 
is to be treated as a capital asset in the 
same manner as a railroad bond upon which 
default in interest before sale occurred. Al- 
locations of rents and proceeds of sale are 
abolished. Net rents are payable to the life 
tenant, proceeds of sale are part of corpus. 

The second subdivision of the bill applies 
to mortgage investments already made in 
existing trusts. The present rules for ap- 
portionment between the life tenant and re- 
maindermen under the Chapal-Otis cases 
are continued as to such investments with 
two modifications thereof: 

(1) The new section provides for the im- 
mediate payment, to the life tenant, out of 
net income from the realty at the rate of 
three per cent per annum on the face. 
amount of the mortgage, beginning with 
the date of the acquisition of the real prop- 
erty by the trustee and continuing to the 
resale of the formerly mortgaged property. 
The yearly rate of three per cent. has been 
fixed so as to provide a fair return to the 





life tenant and at the same time afford a 
measure of protection to the remaindermen 
in the event that the property is sold at a 
substantial loss. 

An investigation disclosed that the dis- 
cretionary power given to the trustee under 
the Chapal-Otis rules to disburse income 
to the life tenant, after advances made from 
principal as an incident to the acquisition 
of the property, had been repaid was rarely 
exercised. Trustees hesitated to make any 
payment to the life tenant because of the 
fear of a possible surcharge. In almost 
every instance, the life tenant is the pri- 
mary object of the testator’s bounty. Under 
the former rules, the beneficiary intended 
to be most favored, was thus deprived of 
income during the entire salvage period and 
large sums of money were accumulated and 
frozen. 


(2) The other modification is that sur- 
plus net income above the three per cent 
per annum of the face amount of the mort- 
gage shall be applied to the advances made 
from principal, for arrears of taxes and 
other liens and the acquisition and manage- 
ment of the property, until all of such ad- 
vances have been satisfied. 


The passage of time will eventually make 
operative only the simple rules set forth in 
subdivision (1) of the bill whereby the 
formerly mortgaged property will be treat- 
ed as an ordinary parcel of realty within the 
trust with net rents payable to the life ten- 
ant until the sale and with the proceeds of 
the sale payable to principal. When this 
day is reached the whole problem will be 
solved. 


The combined operation of the existing 
Chapal-Otis rules and the provisions of new 
section 17-c of the Personal Property Law 
in salvage operations of investments al- 
ready made in existing trusts may be brief- 
ly summarized as follows: 


(1) The trustee is still to pay the ac- 
quisition costs of the property from princi- 
pal. 

(2) There shall be no change as to prop- 
erties which have been sold before the ef- 
fective date of the statute. 

(3) In the rare case where the fiduciary 
has exercised his discretion and paid in- 
come to the life tenant, credit for such pay- 
ment shall be allowed up to three per cent 
of the face amount of the mortgage pro- 
vided such income was earned. 

(4) There is to be no change in the com- 
putation of the respective interests of in- 
come and principal under the formula set 
forth in Matter of Chapal and Matter of 
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Otis, with one exception discussed later. 
The new section merely releases income to 
the life tenant but does not increase the ul- 
timate amount payable to the respective in- 
terests on the ultimate sale of the property. 

(5) If, however, the computation to de- 
termine the respective interests of income 
and principal discloses that the annual three 
per cent payments made to the life tenant 
exceed the computed value of the income 
interest on the ultimate sale, such annual 
income payments are final and cannot be 
recovered. This situation will rarely arise, 
for if the acquired property yields income 
up to three per cent of the face amount of 
the mortgage, the market value of such 
property would be sufficiently high so as to 
make any over-payment to income practi- 
cally impossible. 

(6) Net income from the property up to 
three per cent of the face amount of the 
mortgage is to be paid to the life tenant 
and the balance of the net income is to be 
applied to the advances made from princi- , 
pal. Any excess remaining after the re- 
payment of all principal advances shall be 
impounded to await the final apportment of 
the ultimate sale. 

(7) The three per cent payment to be 
made to the life tenant is an annual pay- 
ment and a charge on the annual net income. 
Income from good years shall not be ap- 
plicable to deficits in bad years. 

(8) The anniversary date in the compu- 
tations of the annual payment to the life 
tenant shall be the date of the acquisition 
of the property and annual rests shall be 
based upon this date. 

(9) Where principal advances remain un- 
paid at the date of the ultimate sale, the 
principal share retains its preference as to 
such advances in that cash or if there is in- 
sufficient cash, a prior participation in any 
purchase money mortgage must be assigned 
to principal to make up the balance of such 
advances. 


a 


Binests 


Trust Research Week 
ALBERT JOURNEAY, Vice President, The Purse 


Co., Chicago. The 
July. 


Burroughs Clearing House, 


This is an eyewitness account of Trust 
Research Week in Maine. Mr. Journeay 
describes the various aspects of the pro- 
gram—meetings with lawyers, students, life 
underwriters, ete—conducted by Gilbert T. 
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Stephenson. He strongly urges extension 
of such weeks to other communities. 


Why Own Common Stocks? 
JAMES W. BRIDGES. Barron’s, June 24. 


Mr. Bridges compares the experience of 
investors in a broad cross-section of com- 
mon stocks with that of investors in bonds 
in all periods since 1914, including compar- 
ison between dividend and interest yields. 
Despite consideration of every unfavorable 
stock factor and favoring bonds by every 
possible means, he finds that, from a strict- 
ly long-term point of view and based upon 
the widest possible cross-section of all list- 
ed stocks, common stocks have demonstrated 
a superiority over bonds in respect both to 
profit and loss experience and in income. 


Power to Invade Corpus in Federal 
Income Taxation of Trusts 


Yale Law Journal, June. 


Analyzes rationale of Burnet v. White- 
house in which the Supreme Court held that 
the mere threat of corpus invasion (to pro- 
vide for stated annual payment to bene- 
ficiary) rendered the entire payment ex- 
empt as a bequest, even though in fact the 
entire payment was made from income. 
Among possible remedies for this anomaly, 
the note suggestes that payments should 
be taxed according to their actual and not 
their possible source, despite the possibility 
that the recipients may be taxed in one year 
and not in the next. 


Unit Plan of Trust Accounting 
N. S. GRAY. Bankers Monthly, May. 


This plan, tested by the National Bank 
of Commerce, Seattle, is a completely 
mechanical set-up, a single machine per- 
mitting one bookkeeper to take care of all 
details of trust accounting. Features of 
the system included: 


Controls on aggregate income cash and 
principal cash 

Investment controls on the various types 
of investments 

Identifying number for each trust, un- 
der which individual ledger cards are 
grouped, allowing quick reference 

Daily statement of general ledger ac- 
counts made up from controls deliver- 
ed by machine at end of day’s postings 
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Postings automatically extended, and all 
totals given on completion of daily 
postings 

Posting forms designed to show account 
card to which it is to be posted, what 
figures to be posted, and whether en- 
try is debit or credit 

Different colored paper or ink for each 
type of account, increasing posting 
speed 

Registering of items by number only, 
in balancing 

Operation by person with limited un- 
derstanding of trust accounting. 


Duties of a Trustee With Respect to 
Defaulted Mortgage Investments 


Columbia Law Review, May. 


This note discusses the Connecticut statu- 
tory solution for the problem of mortgage 
salvage as it affects the rights of life ten- 
ant and remainderman. It compares the 
law in other jurisdictions, and, in a foot- 
note gives a brief analysis of the New 
York act, passed just prior to publication 
of the note, and analyzed above. The anon- 
ymous author concludes that the Connecti- 
cut statute greatly simplifies the tasks and 
responsibilities of trustees, although at the 
cost of discriminating against the income 
beneficiary. (A more detailed analysis of 
the New York law is contained in an arti- 
cle by Joseph C. Zavatt, in the New York 
Law Journal, issues of July 15 to 18, in- 
clusive.) 


The “Big Three” in Recent Tax Law 


SAMUEL J. FOOSANER, Tax Counsel, Newark, 
N. J. TYaxes—The Tax Magazine, August. 


This is a good discussion of the now fam- 
ous Bailey, Hallock, and Clifford decisions, 
affecting the taxation of trusts and life 
insurance. Mr. Foosaner cautions that tax- 
payers cannot too heavily rely on precedent, 
particularly at the present time when the 
government needs new billions for de- 
fense. 


Other Articles and Notes 


Wife’s Claim Against Proceeds of Spend- 
thrift (Schwager v. Schwager, C.C.A. 7)— 
Ibid. Also in Boston University Law Re- 
view, June, and Virginia Law Review, June. 





Disposition of Income After Death of 
Beneficiary Whose Interest is Not Limited 
by Life (In re Levy’s Will, Wis.) —Wiscon- 
sin Law Review, July. 

Limitations Over on the Death of a First 
Taker or on His Death Without Issue: IIli- 
nois decisions, by Merrill I. Schnebly — 
University of Chicago Law Review, June. 

Per Capita and Stirpital Division in Illi- 
nois, by Homer F. Carey—lIllinois Law Re- 
view, May. 

Popplestone on Marriage Settlements, by 
R. C. Battams—The Dark Horse (Lloyds 
Bank), June. 

Taxability of Income of Alimony Trust 
to Husband-Settlor—Rule of Douglas v. 
Willeuts—Michigan Law Review, June. 

Liability of Life Tenant and Remainder- 
man for Carrying Charges on Unproductive 
Property (Harvard Trust Co. v. Duke, 
Mass. ) —Ibid. 

Treatment of Accrued Items in Event of 
Death of Taxpayer, by Stephen M. and 
Knox Farrand—Southern California Law 
Review, June. 

Wills—Anti-Lapse Statute—Husband and 
Wife as Cousins and Relations (State 
Street Trust Co. v. White, Mass.) —Boston 
University Law Review, June. 

Taxing of Trust Personalty on Basis of 
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Domicil of Co-Trustees (Appeal of Fidelity- 
Philadelphia Trust Co., Pa.)—Ibid. Also 
in University of Pennsylvania Law Review, 
June. 

Effect of Legacy on Debt of Testor to 
Legatee (im re Cooke’s Estate, Minn.) — 
New York Law Journal, June 27. 

Personal Property Tax on Equitable In- 
terest of Beneficiary of Trust Created and 
Administered in Another Jurisdiction 
(Commonwealth v. Stewart, Pa.)—Ibid. 

Duration of Trusts (Loehr v. Glaser, Mo.) 
—Missouri Law Review, June. 

Testamentary Character of Mortgagor’s 
Agreement to Confer Benefit on Third 
Party after Mortgagee’s Death (McCarthy 
v. Pieret, N. Y.)—Minnesota Law Review, 
June. 

Estate Tax—Income of Estate Earned 
After Decedent’s Death Included in Gross 
Estate (Saks v. Higgins, C.C.A. 2; contra: 
Clark v. U. S., D. Md.) —Virginia Law Re- 
view, June, 

Settlor’s Liability after Absolute Divorce’ 
for Tax on Income from Trust Established 
in Favor of Wife as Part of Separation 
Agreement (Dixon v. Commr., C.C.A. 3)— 
Ibid. 

Trends in Income Taxation of Inter Vivos 
Trusts, by George E. Cleary—Tazes, July. 


New Books 


ing, analytical volume would be most wel- 
come. 

On the whole, Professor Rollison has done 
a scholarly job. For general reference pur- 
poses, the work will be a useful guide. 


The Law of Wills 


W. D. ROLLISON, Professor of Law, Univ. of 
Notre Dame. Callaghan & Co. 827 pp. 


This textbook is apparently designed for 
law school use since it is of such a broad 
and fundamental nature as not to be of 
particular value to the probate lawyer. 
Professor Rollison has recognized the tre- 
mendous task he had set for himself in en- 
deavoring to cover the vast fields of Wills, 
Descent and Distribution, and Probate and 
Administration, while giving due emphasis 
to historical background. 

The approach is traditional—the chapter 
headings familiar. The opening section 
title——Inheritance as a Natural Right— 
raised hopes in this reviewer’s mind that 
here he would find a critical analysis of the 
dichotomy of opinion on this subject. How- 
ever, the author concludes that this is an 
academic question since, whether the trans- 
mission of property at death is an inher- 
ent right or a mere privilege, the right is 
not self-enforcing, and must be expressed 
or regulated by statute. There are so many 
uncritical treatises on Wills that a search- 


ee 


Who’s Who in Investment Counsel, 
1940 


Compiled by BISHOP’S SERVICE, INC., N.Y.C. 
Published by Who’s Who in Investment Counsel, 
Inc. 264 pages. $10. 


The compilers of this compact and handy 
volume have wisely not confined themselves 
to those firms usually included in the classi- 
fication “investment counsel,’ but have ob- 
viously sought to provide information to the 
inquiring investor—individual or institu- 
tional as the case may be—who wants to 
know where he can get investment advice, 
or something about the people who are of- 
fering it to him, without considering too 
closely as to their right in the eyes of the 
purist to the specific title. 

Consequently the 156 organizations listed, 
in alphabetical order, and described in or- 
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derly detail as to personnel, experience and 
character of service, include the investment 
advisory departments of one bank—the 
Boatmen’s National of St. Louis—and ten 
Stock Exchange firms, as well as ten firms 
which supply only a statistical and publish- 
ed advisory service. 


Each firm is systematically described as 
to history; type of organization; capitaliza- 
tion if known; type of services rendered; 
fees charged; experience and qualifications 
of principals; specialties if any, and other 
data where obtainable and pertinent. 


a, 


Thompson on Real Property 
GEORGE W. THOMPSON. Volumes 6, 7 and 8. 


There is no point in reiterating the praise 
which this reviewer has already accorded 
the previously noted volumes of this gigan- 
tic work. Henceforth, he will content him- 
self with a brief description of the new vol- 
umes as they are published. 


Volumes 6, 7, and 8 are reviewed here 
together because they are taken up largely 
by one theme—the technical aspects of con- 
veyancing. About 40% of Volume 6 is de- 
voted to “Capacity of Persons to Hold and 
Convey,” in which Mr. Thompson, with his 
customary comprehensiveness, deals with 
all the factors—infancy, duress, drunken- 
ness, etc.—which affect the legal capacity 
of vendors and purchasers. From that point 
until the close of Volume 8 we have an ex- 
haustive analysis of the formal parts of a 
deed, and the matters of signature, sealing, 
attestation, acknowledgment, and delivery. 


Under the chapter heading “Formal 
Parts of Deeds,” are found articles (as they 
are called) on description of parties, reci- 
tals, consideration, description and boundar- 
ies, and exceptions and reservations. Vol- 
ume 7 continues with the habendum clause, 
restrictions as to use and covenants for 
title. The above mentioned subjects of sig- 
nature, etc. complete this book. 


In Volume 8, after a chapter on “Filling 
Blanks and Making Alterations after Exe- 
cution,” the theme shifts from the contents 
of the deed to its recording and registration, 
with a chapter on notice with regard to 
priority. The concluding chapter discusses 
the law of Vendor and Purchaser, including 
such branches as actions for recission, 
breach of contract, and specific perform- 
ance. 
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Che Booklet Shelf 


United States Government Securities— 
The First Boston Corporation has issued 
the 1940 edition of its publication dealing 
with the securities of the United States 
Government and its instrumentalities. It 
contains the essential features of issues of 
Government Bonds, Notes and Treasury 
Bills, as well as of the obligations of many 
governmental corporations and _ credit 
agencies. 


Canadian Gold Shares—Monthly market 
letter analyzing the outlook for Canadian 
Yold shares and discussing the possibility 
of additional taxes and their probable ef- 
fect upon investments. 


New Federal Taxes — Manufacturers 
Trust Company has published a pamphlet 
entitled “Revenue Act of 1940” which con- 
tains the text of the new bill recently sign- 
ed by the president, together with a sum- 
mary of its important provisions as well as 
explanatory tables. 


Accounting—The public is asking ques- 
tions about accounting and its relation to 
the pocketbook of the average citizen. This 
booklet attempts to answer those questions, 
which have been implied in newspaper edi- 
torials and elsewhere in the past year. 


National Defense and War Taxes — 
Monthly market letter dealing with excess 
profits taxes, the likelihood of their imposi- 
tion and their probable effects upon corpor- 
ate earnings. 


Minimizing Taxes—This quarterly tax 
letter, available for exclusive distribution 
by banks and trust companies in their re- 
spective communities, points out the impli- 
cations of recent decisions on short term 
trusts with respect to their income tax 
liability, and offers suggestions to avoid the 
effects of the Bailey (life insurance pro- 
ceeds) case. 


Canadian Dollar—This booklet, prepared 
by J. Courtland Elliott, economist for A. E. 
Ames & Company, presents an interpreta- 
tion of Canada’s war time controls and 
conditions as they affect the American in- 
vestor. 


Nine Deaf Men—An 8-page booklet dis- 
cussing the market for trust new business 
and addressed primarily to trust executives 
concerned with new business promotion. 


These booklets are offered without charge or obliga- 


tion. Write to Trusts and Estates for those desired. 





Fiduciary Decisions 


LEGAL CONTRIBUTING EDITORS* 


Digests of the current decisions affecting fiduciaries, published in the follow- 
ing pages, were selected and reported by these attorneys, for their respective 


jurisdictions: 


ARIZONA & NEW MEXICO: Phil J. Munch—Attorney-at-law, Phoenix 
CALIFORNIA: Walter L. Nossaman—Trust Counsel, Security-First National Bank of 


Los Angeles 


ILLINOIS: R. J. Frankenstein, Jr.—Attorney-at-law, Chicago; associated with Edward 


H. McDermott 


MINNESOTA: James E. Dorsey—Fletcher, Dorsey, Barker, Colman & Barber, Minne- 
apolis; Counsel for First National Bank & Trust Company, Minneapolis 
FEDERAL TAXATION: Frederick L. Pearce—Morris, KixMiller & Baar, Wash- 


ington, D. C. 


Assets — Administration — Liability 
for Estate Expenses—Validity of 
Gift Inter Vivos 


Arizona—Supreme Court 


Scoville v. Vail Investment Co. et al; Vail et al 
v. Scoville; Vail Investment Company v. Scoville, 
103 Pac. 2d 662, 668 and 669, June 17, 1940. 


This is a consolidation on appeal of three 
cases. 

Deceased, during her lifetime, sold all but 
a few of her total assets to a corporation, 
organized for the sole purpose of receiving 
same. As president and treasurer she con- 
trolled the disposition of the company’s 
funds and delivered a letter sealed in an en- 
velope and addressed to the secretary, with 
instructions to him to deliver the said let- 
ter to the company upon her death. Upon 
her death the letter disclosed an order di- 
recting the transfer of a majority of the 
stock of the corporation to three of her four 
children. The corporation paid her funer- 
al expenses and the state inheritance and 
Federal estate taxes. 

Administration of a small amount of es- 
tate not theretofore conveyed to the corpo- 
ration was had and an accounting approved 
by the Court was filed. No consideration 


*Complete roll of attorneys for all states is pub- 
lished in June and December issues of each year. 


was taken in the accounting of the payment 
of funeral expenses and taxes. 

Thereafter Scoville qualified as adminis- 
trator de bonis non and sued for accrued 
salary unpaid to deceased, and for cancella- 
tion of the transfer of stock in pursuance 
of the order contained in the letter. 


Judgment was recovered for the accrued 
salary, but cancellation of the transfer of 
the stock was denied. Thereupon action 
was brought against him to vacate all pro- 
ceedings resulting in his appointment as 
administrator de bonis non. 


HELD: The lower court’s decisions af- 
firmed in each case. 


As to the action seeking the cancellation 
of the transfer of this stock, claimed to 
have been wrongfully delivered under an 
attempted testamentary instrument, the 
Court said: 


“*#** To constitute a gift inter vivos it is es- 
sential that there be a donative intent, that the 
gift be executed by delivery, and that it vests an 
irrevocable title upon such delivery. It is not 
necessary, however, that the enjoyment of the 
thing given take effect immediately. That may 
be postponed until some future event certain, such 
as the death of the donor.***” 

“‘We think the only reasonable conclusion to be 
drawn from the face of the order and the un- 
doubted fact of delivery, was that it was irrevoc- 
able, and, therefore, valid gift inter vivos.” 
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As to the contention that the payments 
for funeral expenses and taxes were made 
out, of the funds of the estate by the ad- 
ministrator de son tort, the payments were 
actually made by the company out of com- 
pany funds, and so there can be no applica- 
tion of the principle that, 

“***When such an administrator makes any 
payment from the assets of the estate before his 
appointment, that his later appointment validates 
any previous acts which would have been valid if 
done after his appointment.”’ 


An attempt was made to apply the prin- 
ciple of restitution, but the Court disal- 
lowed the same on the theory that there 
existed no emergency requiring the protec- 
tion of the interests of the one for whose 
benefit the payments were made. 


————$——$——— 


Compensation—Trustee May Be Paid 
Salary As Officer of Corporation 
Wholly Owned By His Trust 


Illinois—Appellate Court 
Sueske v. Schofield, 306 Ill. App. 80. 


Complaint was for construction of will 
and termination of trust. One of the alle- 
gations contained in the complaint was that 
the business of a corporation owned by the 
trust had made large profits for a number 
of years; that the trustee was interested in 
continuing the trust so that he might re- 
ceive compensation as trustee and compen- 
sation from the company, and that the con- 
tinuance of the trust would serve no bene- 
ficial purpose and would be solely for the 
benefit of the trustee. Fees paid to certain 
law firms with which the trustee was asso- 
ciated were also questioned. 


The court found on the other issues that 
the trust could not be terminated until the 
widow’s death and that the plaintiffs were 
not entitled to relief. On the issue of com- 
pensation, the evidence indicated that the 
business of the corporation had been profit- 
ably managed by the trustee; that the fees 
paid to law firms with which the trustee 
was identified were not excessive. The 
plaintiffs had sought to have the trustee 
account for all salary paid to him as presi- 
dent of the corporation and money paid to 
law firms with which he was associated. 


HELD: The will gave to the trustee 
authority to continue the business, indi- 
cating that the testator had confidence in 
the trustee, and that he was competent and 
able: to conduct the business if testator 
should die. The lower court held that the 
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fees charged were not unreasonable and 
that the trustee was entitled to the moneys 
paid; that the attorneys’ fees paid to law 
firms with which he was associated were 
for necessary services and the fees were 
not unreasonable. The lower court’s find- 
ings with respect to these matters were 
approved. 


a 


Distribution—Validity of Renuncia- 
tion by Legatee as Against Attach- 
ing Creditor 


- California—District Court of Appeal 


Estate of Kalt, 101 Cal. App. Dec. 444 (May 1, 
1940). Hearing granted by Supreme Court of 
California. 


Ella Kalt’s will left residue of her estate 
to her two sons, Stanley and Earl. Pend- 
ing administration, a creditor of Stanley 
filed two actions against him and attached 
his interest in the estate. Thereafter, Stan- 
ley filed in the probate proceedings a re- 
nunciation and disclaimer of any interest 
in the estate, and in his capacity as execu- 
tor filed petition for distribution requesting 
court to distribute residue of estate (after 
minor bequests to other persons) to his 
brother Earl, the remaining residuary lega- 
tee. Creditor filed objections to proposed 
distribution, and lower court held renun- 
ciation ineffective as against Stanley’s at- 
taching creditor. Order reversed. 


HELD: Although estate vested in lega- 
tees and devisees upon testatrix’s death, 
vesting was subject to renunciation, since 
legatee or devisee is under no obligation to 
accept a testamentary gift. Fact that re- 
nunciation was made for purpose of destroy- 
ing attachment lien was held unimportant 
in view of absence of collusion between re- 
nouncing legatee and the remaining resi- 
duary legatee. 


NOTE: When a residuary legatee re- 
nounces or for any reason fails to take his 
legacy, the property becomes intestate, go- 
ing to heirs. In this case the two heirs 
were Stanley and Earl, so upon renuncia- 
tion of the legacy under the will it would 
seem that half the residuary estate passed 
to the heirs and that Stanley took as heir 
one-half of this half, or one-fourth of the 
estate. This point is not discussed in the 
opinion, which proceeds on the assumption 
that renunciation of interest in the estate 
would be sufficient to pass both the interest 
which Stanley took in the first instance as 
a residuary legatee and the interest which, 
by virtue of his renunciation in that capa- 











city, he acquired as an heir. The cases cited 
by the court do not seem entirely to cover 
this point, as apparently they deal with the 
element of simple renunciation and not 
where the legatee by the act of renuncia- 
tion acquires an interest as an heir of 
which he must in some manner divest him- 
self in order to defeat an attaching creditor. 


()-—— 


Life Tenant and Remainderman — 
Former Entitled to Dividend of Ad- 
ditional Stock 


Minnesota—Supreme Court 
In re Trusts created under the Will of John S. 
Whitacre, Deceased. 


First Trust Company of St. Paul, Trustee, et al. 
v. Edmund R. Whitacre et al., August 9, 1940. 


Two trusts were created under the will 
of decedent, the corpus of which consisted 
of shares of the common stock of St. Paul 
Fire and Marine Insurance Company. The 
will contained the following provision: 


“TI direct that all dividends paid on any stock 
at any time constituting a part of the principal 
of said trust fund, whether in the form of cash 
or additional stock, shall be treated as income 
and not as principal.” 


In April, 1939, the outstanding capital 
stock of the company consisted of 160,000 


shares of the par value of $25. At that 
time the company increased its capital from 
$4,000,000 to $10,000,000, the additional 
capital being created by the transfer of 
$6,000,000 from earned surplus to the cap- 
ital stock account. The par value of each 
share was increased to $62.50 and new cer- 
tificates were issued in exchange for the 
old. The company’s earned surplus was in 
excess of $10,000,000 at the time of testa- 
tor’s death and in excess of $25,000,000 
when the stock increase and distribution 
were made in 1939. 


HELD: The testator’s intention should 
be given effect by allocating the additional 
stock to the life tenants. The court dis- 
missed as without merit the contention that 
there can be no increase of stock in a cor- 
poration without increasing the number of 
shares thereof. Such an argument fails 
to distinguish between the stock and the 
shares into which it is divided and in effect 
asserts that one is the same as the other. 
The capital stock of a corporation is the 
sum fixed by its articles as paid in or to 
be paid in for carrying on its business. It 
belongs to the corporation. A share of 
stock is the interest or the right of the 
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shareholder in the corporation. It belongs 
to the shareholder and is usually evidenced 
by a stock certificate. 

The stockholders received additional 
stock notwithstanding that they did not re- 
ceive a cash dividend or additional shares 
and that their proportionate interests re- 
mained the same. Although the combined 
capital and surplus remained the same after 
the transfer from earned surplus to cap- 
ital, nevertheless the amounts of both the 
capital and surplus were changed. Capital 
was increased and surplus diminished by 
the amount transferred. 

Since stock is the interest or right of the 
stockholder in a corporation, the stock- 
holder’s stock is increased by an increase 
in the amount of such interest or right. The 
stock increase is “additional” stock. 


a 


Taxation—Estate—In Valuing Estate 
On Optional Date, One Year After 
Death, Executor Need Not Include - 
Income Accruing During Year 


United States—District Court for Maryland 
Clark v. United States, 33 F. Supp. 216. 


On the question of valuing an estate on 
the optional date, one year after death, the 
Court held that the executor need not in- 
clude income accruing during the year after 
decedent’s death in the form of interest on 
bonds and dividends on stock declared after 
the date of death and paid at least in part 
from current earnings 

The Court respectfully refused to follow 
the (majority) decision of the Second Cir- 
cuit Court of Appeals in Saks v. Higgins, 
111 F. (2d) 78, reasoning that the lan- 
guage of the statute itself limits the prop- 
erty to be valued to the property which was 
in existence at date of decedent’s death and 
was then properly included in the gross 
estate. The Court said that the estate tax 
“does not reach any property not owned 
(or previously transferred) by the decedent 
at the time of his death.” 

———0 


Wills—Probate—Nature of Proceed- 
ing 


New Mexico—Supreme Court 
In re: Roeder’s Estate, 103 Pac. 2nd 631, June 
11, 1940. 


An instrument alleged to be a Last Will 
and Testament was filed for probate. Op- 
position thereto was made upon the conten- 
tion that the first page thereof had been 
substituted for an original first page, with- 
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out the essentials of signing and witnesses 
as required by law. The will was admitted, 
but upon discovery of certain evidence, pro- 
bate was denied upon appeal to the District 
Court. 

Regarding the nature of such a proceed- 
ing upon contest of a will the court said: 


“It is a proceeding in rem, to which strictly 
there are no parties . .. The probate court, in 
considering a petition for the allowance of a will, 
may well hear any one who claims an interest, 
and who seems to be in a position to throw light 
upon the questions under consideration. It may, 
in its discretion, hear a person as amicus curiae, 
or seek information in any other proper way at 
the hearing.”’ 

a 

Chester J. Dodge, special deputy clerk, 
New York Surrogate’s Court, has been re- 
cently added to the faculty of the New 
York Chapter of the American Institute of 
Banking. He will give a course this fall in 
fiduciary accounting and estate administra- 
tion. 
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Wills—Probate—Validity of Holo- 
graphic Will Not Entirely Written 
by Testator 


Arizona—Supreme Court 


In re Morrison’s Estate (Komadino v. Jack), 103 
Pac. 2nd 669, June 24, 1940. 


Admission of an alleged holographic will 
to probate was denied. The will was admit- 
tedly written wholly in the handwriting of 
testator, except for signatures of witnesses. 


HELD: The will should be admitted to 
probate. The contention is denied that the 
writing at the foot of the will by another 
than the testator, destroyed its validity as 
a holographic will, the Court saying, 


“Under this section (3637 R C A 1928) a will 
wholly written and signed by the testator is a 
good will. It need not be dated as required by 
the laws of some of the other states. The im- 
portant thing is that the testamentary part of 
the will be wholly written by the testator and, 


of course, signed by him.” 
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